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to do business in the United States or Dominion of Canada or in the Republic of Cuba, or in the 
Republic of Mexico; to encourage cordial intercourse among such lawyers, barristers and 
solicitors, and between them and Insurance Companies generally. 









































President’s Page 
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N A well-known game, the number “7” is a lucky number pro- 
vided it comes up on the first roll of the dice. The Internation- 
al Association of Insurance Counsel is very lucky because our 1950 
Annual Convention at The Greenbrier, White Sulphur Springs, 
West Virginia, is our seventh meeting at that world famous hos- 
telry. The recollection of previous delightful meetings has been 
a challenge to the Executive Committee to provide a program and 
entertainment to equal past assemblages. 


Needless to say, the beauties of ‘The Greenbrier and surround- 
ings will delight all members and their discerning wives. The golf 
courses are superb, ranking with the best in the world. The se- 
cluded paths for hikes or horseback rides through the green wood- 
ed hills of West Virginia are interesting and, if you are hiking, 
are not too strenuous. The cuisine is unsurpassed and satisfying 
for the most discriminating. 


The Greenbrier and Cottages have recently been “Dorothy 
Draperized,’’ remodeled and renovated with most satisfactory re- 
sults. You have to see for yourself to appreciate the superb ef- 
fects. The Executive Committee regrets that all members can- 
not be lodged in The Greenbrier. Members coming by automo- 
bile can find accommodations at nearby Lewisburg, West Virginia 
or at small hotels at White Sulphur. Members arriving by train 
can be taken care of by air-conditioned Pullmans on the Chesa- 
peake & Ohio Railroad tracks adjacent to The Greenbrier at rea- 
sonable rates. Irrespective of the place of lodging, meals will be 
served at The Greenbrier for $10 per day. 


Apropos of the foregoing, the pleasure of seeing your fellow 
members at the Convention is worth any inconvenience and dis- 
comfort. Innumerable members have informed me that some of 
the closest friendships were formed at one of our meetings. I do 
not mean to imply business relationships, but true, lasting and 
genuine friendships that continue throughout the years. 

















President’s Page (Continued) 


At-our meetings the wives are always welcome. These lovely 
ladies add pulchritude which we male human beings respect and 
admire. Our members never encounter any difficulty in attending 
conventions except in isolated cases when a daughter is being mar- 
ried and father must be there to give the bride away. Wives can 
be ready to leave on the next train or plane whether it be Cali- 
fornia, one of the New England States or elsewhere. May our As- 
sociation never take any action to change this delightful part of 
our meetings! 


To all members of the Executive Committee, Chairmen, Com- 
mittee Members and contributors to the Journal, I extend my sin- 
cere appreciation for a job well done. Each of you has given gener- 
ously of your valuable time and effort without which our Asso- 
ciation cannot go forward. Some committee reports appear in this 
issue of the Journal and others will follow as space permits. 


It will not be long until I will be an Ex-President and the Jour- 
nal will have a new contributor to the President’s Page—that con- 
scientious, talented, affable and able lawyer, Wayne E. Stichter 
of Toledo, Ohio. His outstanding contribution to the success of 
our Open Forum, Journal and Eligibility Committees has clearly 
demonstrated his ability as an organizer and leader. Under his 
guidance I am confident that our Association will go forward to 
new heights. 


The Program for this year’s Convention is published in this 
issue of Editor George Yancey’s outstanding insurance publication. 


The end of this series of the President’s Page is at hand—but I 
want the membership to know that I have been deeply honored 
by the privilege of being your President. 


I'll be seeing you at The Greenbrier July 6, 7 and 8 next. 


L. DuNcAN LLoyp 
President 
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PROGRAM 


‘THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION—JULY 6, 7 AND 8, 1950 
‘THE GREENBRIER 
WHITE SULPHUR SPRINGS, WEST VIRGINIA 


WEDNESDAY, JULY 5, 1950 
2:00 P.M. Registration of Members and Guests. 
2:30 P.M. Meeting of the Executive Committee. 


THURSDAY, JULY 6, 1950 


8:00 A.M. Continued Registration. 
9:00 A.M. General Session: Auditorium. 


1. Roll Call and Reading ot Minutes. 

2. Address of Welcome—Honorable Frank C. Haymond, 
Chief Justice, Supreme Court of Appeals of the State 
of West Virginia, Charleston, West Virginia. 





Response—Ernest W. Fields, Vice President and General 
Counsel, United States Guarantee Company, New 
York, New York. 

Report of President. 

“What Price Glory”—Cody Fowler, President Elect of the 
American Bar Association and member of Internation- 
al Association of Insurance Counsel, Tampa, Florida. 

“The Common Heritage”—Dr. Francis P. Gaines, Presi- 
dent of Washington and Lee University, Lexington, 
Virginia. 

Proposed Amendments to the By-Laws. 

Report of the Secretary—John A. Kluwin, Milwaukee, 
Wisconsin. 

Report of the Treasurer—Forrest S. Smith, Jersey City, 
New Jersey. 

Report of Memorial Committee—Milo H. Crawford, De- 
troit, Michigan. 

Report of the Editor of the Journal—George W. Yancey, 
Birmingham, Alabama. 


Report of Standing Committees. 
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THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION—JULY 6, 7 AND 8, 1950 
‘THE GREENBRIER 
WHITE SULPHUR SPRINGS, WEST VIRGINIA 


13. Announcements: 
gan, Chairman. 


Michigan, Chairman. 


(d 


— 


gan, Chairman. 
souri, Chairman. 


North Carolina, Chairman. 


(g) Reception for Wives of New Members—Mrs. 
Wayne E. Stichter, Toledo, Ohio, Chairman. 


(h) Reception for New Members—J. Harry LaBrum, 
Philadelphia, Pennsylvania, Chairman. 


14. Appointment of Nominating Committee. 


15. Announcement by Chairman of Nominating Commit- 
tee. 


12:15 P.M. 16. Adjournment. 
1:45 P.M. Open Forum: Auditorium. 


Moderator—Victor C. Gorton, Vice President and General 
Counsel, Allstate Insurance Co., Chicago, Illinois, Chair- 
man of Automobile Committee. 
Subject: “Use of Other Automobiles, Drive Other Car’’—P. 
L. Thornbury, Assistant General Counsel, Farm Bureau 
Mutual Auto Insurance Co., Columbus, Ohio. 
Discussion Leaders: 
James B. Donovan, General Counsel National Bureau of 
Casualty Underwriters, New York, New York. 
Casper B. Ughetta, Manager of Casualty Claims, Chubb & 
Son, New York, New York. 
Francis Van Orman, Vice President and General Counsel, 
Bankers Indemnity Insurance Co., Newark, New Jersey. 





(a) Open Forum—Lester P. Dodd, Detroit, Michi- 
(b) General Entertainment—L. J. Carey, Detroit, 
(c) General Entertainment for the Ladies—Mrs. 
John A. Gooch, Forth Worth, Texas, Chairman. 
Ladies’ Bridge—Mrs. L. ]. Carey, Detroit, Michi- 


(e) Men’s Bridge—Walter R. Mayne, St. Louis, Mis- 


(f) Men’s Golf—John H. Anderson, Jr., Raleigh, 














July 


_—— 
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8:00 P.M. 
9:00 P.M. 


9:00 A.M. 
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* * * 


Subject: “Reservation of Rights and Non-Waiver Agreements” 
—Clinton M. Horn, McKeehan, Merrick, Arter & Stewart, 
Cleveland, Ohio. 
Discussion Leaders: 
Lewis C. Ryan, Hancock, Dorr, Ryan & Shove, Syracuse, 
New York. 
H. Beale Rollins, Rollins, Smalkin, Goudy & Weston, Balti- 
more, Maryland. 
President’s Reception. Cocktails—Spring Room and West Ter- 
race. 
Dinner—Colonnades and Georgian Rooms. 
Dancing in the Grand Ballroom. 


FRIDAY, JULY 7 
Open Forum: Auditorium. 


Moderator—L. J. (Pat) Carey, Vice President and General 
Counsel, Michigan Mutual Liability Co., Detroit, Michigan. 

Subject: “Relationship Between Home Office and Trial 
Counsel.” 

Home Office Counsel Point of View to be presented by: Royce 
G. Rowe, Vice President, Lumbermens Mutual Casualty 
Co., Chicago, Illinois, and John C. Graham, Counsel, Aetna 
Casualty & Surety Co., Hartford, Connecticut. 

Trial Counsel Point of View to be presented by: John Audry 
(Tiny) Gooch, Cantey, Hanger, Johnston, Scarborough & 
Gooch, Fort Worth, Texas, and Alvin R. Christovich, 
Christovich & Kearney, New Orleans, Louisiana. 


Topics to be discussed: 

1. Extent to which litigation should be supervised and con- 

trolled by Home Office. 

2. The fixing of fees (Any similarity to Atomic Energy is 

purely coincidental). 

3. Making of settlements. 

4. Mechanics of building friendly and mutually satisfactory 
arrangements through proper status reports and opin- 
ions. 

Extent to which trial lawyers should attempt to broaden 
their insurance interests and usefulness beyond the 
mere handling of litigation, such as development of 
legislative contacts, etc. 


wo 
: 
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6. Other related problems. 
General discussion. 
12:15 P.M. Adjournment. 


1:30 P.M. Men’s Golf Tournament. 

2:00 P.M. Ladies’ Bridge Tournament—Grand Ballroom. 

2:15 P.M. Men’s Bridge Tournament—Trellis Room. 

6:30 P.M. Humble Humbug’s Mint Julep Party—Spring Room and West 
Terrace. 

8:00 P.M. Annual Banquet—Colonnades and Georgian Rooms. 

9:30 P.M. Dancing—Grand Ballroom. 


SATURDAY, JULY 8 
9:00 A.M. General Session: Auditorium. 


1. “Some Aspects of Fire Loss Adjustments”—Alf T. Persson, 
President, Toplis and Harding International Adjust- 
ers, Chicago, Illinois. 

2. “Underwriting of Risks Within Plants of United States 
Atomic Energy Commission”—Colonel Reuel C. Strat- 
ton, Supervising Chemical Engineer, Travelers Insur- 
ance Company, Hartford, Connecticut. 

3. “The Effect of Atomic Energy on Underwriting’”—Dr. 
William G. Pollard, Director, Oak Ridge Institute of 
Nuclear Studies, Oak Ridge, Tennessee. 

4. Report of the Winners of Golf and Bridge Prizes—L. J. 
Carey, Chairman, General Entertainment. 

5. Report of Nominating Committee. 

6. Election of Officers and Members of the Executive Com- 
mittee. 

7. Induction of New President, Wayne E. Stichter. 

12:15P.M. 8. Adjournment by President Wayne E. Stichter. 


* * * 


2:00 P.M. Meeting of New Executive Committee. 

2:00 P.M. Meetings of Committees appointed by President Wayne E. 
Stichter for 1950-51, place of meeting of the various commit- 
tees to be announced. 
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GREENBRIER RESERVATIONS 


The Journal Editor has been advised 
that The Greenbrier on or about May 15th 
mailed cards to members whose applica- 
tions for reservations had been accepted. 
I hope all who expect to attend the annual 
meeting have received their confirmation. 
If not, write The Greenbrier, with copy to 
our secretary, Mr. John A. Kluwin. 

President L. Duncan Lloyd has not 
spared time, influence and pressure in his 
efforts to have The Greenbrier allocate to 
the members its maximum room accom- 
modation. The membership is deeply in- 
debted to President Duncan Lloyd for 
making possible our meeting at The Green- 
brier in July. 


JOIN THE ASSOCIATION AND 
LIVE TO BE 102 


The Journal is happy to call to the at- 
tention of the membership that we have 
as a member Honorable W. D. Brandon, 
of Butler, Pennsylvania, who is 102 years 
young. Congratulations Mr. Brandon and 
may you enjoy many more years of active 
practice. 

If we have other members who have been 
fortunate enough to reach the century 
mark your editor requests that your good 
fortune be made known. The Journal will 
be glad to recognize that you have attained 
the age of wisdom. 


SUGGESTED SUBJECTS FOR 
FUTURE ARTICLES 

This is a request to each member to 
check suggested list hereinbelow for articles 
for publication in the Journal. In check- 
ing this list please keep in mind subjects 
not listed which you feel should be includ- 
ed in the list, and immediately write the 
editor and give the Journal the benefit of 
your suggestions. The quality of the Jour- 
nal and its practicable benefits to you de- 
pend on your active interest, your sugges- 
tions, and contributions: 

1. Interpretation of “disappearance” 
clauses of property floater and burg- 
lary coverages. 

2. Allocation of policy proceeds (limits) 
among numerous claimants. 

3. Extra—Territorial effect of Work- 
men’s Compensation Law. 

4. The proper preparation of a case for 

trial from a factional standpoint. 
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5. Are defenses available to main de- 
fendant also available to third party 
defendants in contract cases? 


6. Are Amicus Curae briefs desirable? 

7. Liability arising out of use of lie de- 
tectors. 

8. Validity of indemnity agreements by 
wills. 

9. Recent changes in the Federal Rules 
of Civil Procedure and Problems 
arising thereunder. 


10. Validity of bond and policy clauses 
limiting time to file claims. 

11. In personal injury suit in Federal 
Court, may the defendant properly 
counter-claim for his damages. 

12. When is notice to excess carrier re- 
quested. 

13. Right of insurance carrier having 
paid judgment on automobile case 
to recover from bonding company of 
liquor vendor having sold liquor 
causing accident. 

14. Validity of parents indemnity re- 
leases. 

15. Casualty Reinsurance. 

16. Special Verdicts. 


17. Jurisdiction of Appellate Court to 
allow interest after ordering remitti- 





tur. 
18. Qualifying Jurors on Voir Dire Ex- 
amination. 
Vol. XVII July, 1950 No. 3 
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19. Burden of Proof. 

20. Right of insurer to settle some of 
multiple claims and deduct such 
amounts from maximum coverage 
a (as to all other claimants), b (as to 
insured). 


CORRECTION IN REPORT OF 
CASUALTY COMMITTEE AS 
PUBLISHED IN JANUARY, 
1950 JOURNAL, BY 
JOHN L. BARTON, 
CHAIRMAN 


The chairman of this committee has 
been advised that on page 62 of the Jan- 
uary, 1950 Journal pertaining to the re- 
port of the State of Delaware it is stated: 
“There is no statute of limitations” (for 
wrongful death). It is now noted that the 
statute of limitations in the State of Dela- 
ware, with reference to commencing an ac- 
tion for wrongful death, is three years (46 
Laws of Delaware, Chapter 115). 

At page 76 of the January, 1950 Journal 
pertaining to the report on the Law of Mis- 
sissippi it was stated in the Casualty Com- 
mittee’s report: “The statute of limitation 
is one year from the time of death.” Citing 
Section 728. 

It is now noted that this is an error and 
that Section 722 of the Mississippi Code 
provides that the period of limitation is six 
years. 

The Chairman of the Casualty Commit- 
tee regrets that these errors were made in 
the report, and welcomes the opportunity 
to make the corrections. 


PROGRAM 
THE GREENBRIER WHITE 
SULPHUR SPRINGS 
MEETING, 1950 


The program for the annual meeting, 
which appears in this issue of the Journal, 
should be immediately examined by all 
members who expect to attend the meet- 
ing. You will find that your president has, 
with his usual thoroughness and aptitude 
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for getting things done, secured speakers 
and chosen subjects which will hold the 
interest of the membership. He has secured 
outstanding speakers who will not only 
hold your attention, but will give you 
something of value to consider. 

Lester P. Dodd, Chairman of the Open 
Forum Committee, and his associates have 
selected subjects for discussion which are 
of present interest to insurance lawyers, 
and able speakers to lead the discussion. 
Please give these subjects consideration and 
be in a position to add your views to the 
wealth of legal knowledge given for the 
benefit of all who attend. 

Those of you who have attended meet- 
ings presided over by our President will 
know that our general meetings will move 
with percision, with snap and a sparkle, 
and that there will not be a dull moment. 

General entertainment has been arrang- 
ed by L. J. (Pat) Carey of Detroit. 

Although Pat has not furnished the 
Editor with a detailed report of his enter- 
tainment program, I know that he has seen 
to it that those who attend will not suffer 
for lack of entertainment. My suggestion 
is that you take a rest before departing for 
White Sulphur as you will have little time 
to and care less for resting while you are 
there. 


THE TEENAGERS 
Arrangements have been made, as was at 
our last meeting, for the Teenagers who at- 
tend the meeting to get acquainted and to 
have their own sphere of entertainment. 


GOLF TOURNAMENT 


Golfers should bring with them their 
golf clubs and equipment. 

The Greenbrier has two excellent golf 
courses for your enjoyment. All members 
—good, mediocre and sorry—will be invited 
to participate in the Men’s Golf Tourna- 
ment. It will be so arranged that the be- 
ginner and the golfer who has had a bad 
night may win a prize. 
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Insurance Becomes Commerce 
By JAMEs B. DONOVAN 


General Counsel, National Bureau of Casualty Underwriters 
New York City 


(The second in a series of two articles) 


In the first article of this series, we re- 
viewed: 


(a) The S. E. U. A. case in 1944, in 
which the Supreme Court first de- 
cided that interstate insurance is in- 
terstate commerce and is subject to 
the Federal anti-trust laws. 

(b) The McCarran Act enacted by Con- 
gress in 1945, which re-affirmed the 
principles of State regulation and 
taxation, and under which the Fed- 
eral anti-trust laws now apply to the 
business of insurance only “to the 
extent that such business is not 
regulated by State law”; and 

(c) The new State regulatory laws, en- 
acted since 1945 in order to preservé 
_a system of regulation exclusively by 
the States. 


This concluding article will be devoted 
to a summary of the court decisions in this 
field to date. 


‘THE PRUDENTIAL CASE 
In Prudential Ins. Co. v. Benjamin,” the 


insurance company protested an annual tax 
levied by South Carolina on foreign in- 
surers, but not on domestic companies, as 
a condition of being authorized to do busi- 
ness within the State. The tax amounted 
to three per cent of the aggregate of prem- 
iums received from business done in South 
Carolina, regardless of its interstate or local 
character. Citing the S. E. U. A. decision, 
the insurer contended that the tax was an 
unconstitutional discrimination against in- 
terstate commerce in favor of local busi- 
ness. The Supreme Court of the United 
States unanimously upheld the tax. 

The late Mr. Justice Rutledge traced the 
winding paths of the previous decisions, 
commenting that “the history of the com- 
merce clause has been one of very con- 
siderable judicial oscillation.” The author- 
ities cited by Prudential were distinguished 
on the ground that in none of them had 


%328 U. S. 408 (1946). 


Congress acted or purported to act, either 
by way of consenting to the state’s tax or 
otherwise. The court stated: 


“None of the decisions conceded, be- 
cause none involved any question of, the 
power of Congress to make conclusive 
its own mandate concerning what is com- 
merce. But apart from that function of 
defining the outer boundary of its power, 
whenever Congress’ judgment has been 
uttered affirmatively to contradict the 
Court’s previously expressed view that 
specific action taken by the states in Con- 
gress’ silence was forbidden by the com- 
merce clause, this body has accommo- 
dated its previous judgment to Congress’ 
expressed approval.” 


Since there was no contention by Pru- 
dential that commerce was not involved, 
the Court would give effect to the positive 
expression by the McCarran Act that the 
“continued regulation and taxation by the 
several States of the business of insurance” 
is in accord with Congress’ policy. The 
Court thus rejected the argument of Pru- 
dential that the commerce clause “of its 
own force,” and without reference to any 
action by Congress, forbids discriminatory 
state taxation of interstate commerce. 

Reviewing the McCarran Act, the Court 
found that it was the intention of Congress 
to “put the full weight of its power behind 
existing and future state legislation to sus- 
tain it from any attack under the Com- 
merce clause to whatever extent this may 
be done with the force of that power be- 
hind it, subject only to the exceptions ex- 
pressly provided for.’ 


“Two conclusions, corollary in char- 
acter and important for this case, must 
be drawn from Congress’ action and the 
circumstances in which it was taken. One 





*Id. at pp. 431, 432. 

*The Court expressly withheld any opinion con- 
cerning the validity of other types of State taxes. 
Id. at 431, note 40. The effect of the McCarran Act 
on various types of “discriminatory” state legislation 
is discussed in Note (1945) 45 Col. L. Rev. 927 
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is that Congress intended to declare, and 
in effect declared, that uniformity of reg- 
ulation, and of state taxation, are not re- 
quired in reference to the business of in- 
surance by the national public interest, 
except in the specific respects otherwise 
expressly provided for. This necessarily 
was a determination by Congress that 
state taxes, which in its silence might be 
held invalid as discriminatory, do not 
place on interstate insurance business a 
burden which it is unable generally to 
bear or should not bear in the compe- 
tition with local business. Such taxes 
were not uncommon among the states, 
and the statute clearly included South 
Carolina’s tax now in issue. 

“That judgment was one of policy and 
reflected long and clear experience. For, 
notwithstanding the long incidence of 
the tax and its payment by Prudential 
without question prior to the South-East- 
ern decision, the record of Prudential’s 
continuous success in South Carolina 
over decades refutes any idea that pay- 
ment of the tax handicapped it an any 
way tending to exclude it from compe- 
tition with local business or with do- 
mestic insurance companies.” 


South Carolina and Congress had acted 
in complete coordination to sustain the tax, 
the Court declared, and it is therefore, “re- 
inforced by the exercise of all the power of 
government residing in our scheme.” The 
judgment of the Supreme Court of South 
Carolina, upholding the tax, accordingly 
was affirmed. 


ROBERTSON Vv. CALIFORNIA 
In Robertson v. California” appellant 


had been convicted in California of the 
crimes of (a) soliciting and selling a policy 
of insurance without being licensed as re- 
quired by law, and (b) acting without a li- 
cense as an agent for a non-admitted in- 
surer. The statutes violated* are part of 
California’s comprehensive regulatory 
scheme for the business of insurance, with 
the stated legislative objective “to protect 
the public by requiring and maintaining 
professional standards of conduct on the 
part of all insurance agents and insurance 
brokers acting as such within this state.” 


7328 U. S. 440 (1946). 

**Deering’s California Codes, Ins. Code of Calif., 
Secs. 703, 1642. 

-*Id. Sec. 1639. 

328 U. S. at 447. 

“Id. at 457. 
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The insurer in question was an Arizona 
corporation not licensed in California. Its 
business was transacted largely by radio ad- 
vertising and use of the mails, in addition 
to the use of such agents as appellant. The 
evidence of non-compliance with the 
statutes was undisputed. Appellant’s con- 
tention was, in effect, that since the entire 
series of acts done by him was directed to 
the conclusion of an interstate transaction 
(within the S. E. U. A. decision) those acts, 
though taking place altogether within Cali- 
fornia, were inseparably a part of an inter- 
state transaction and therefore beyond 
reach of the state’s licensing or regulatory 
power. California’s refusal to license an 
Arizona insurer, for non-compliance with 
its requirement of certain reserves, was 
termed an unlawful exclusion of interstate 
commerce. 


The Court rejected these contentions and 
sustained both statutes. The requirement 
of a license to act as an agent or broker was 
upheld as part of “a series of regulations de- 
signed and reasonably adapted to protect 
the public from fraud, misrepresentation, 
incompetence and sharp practice which 
falls short of minimum standards of decen- 
cy in the selling of insurance by personal 
solicitation and salesmanship.”” As to the 
State’s refusing to admit insurers not con- 
forming to reasonable standards, the late 
Mr. Justice Rutledge declared:* 


“The evils flowing from irresponsible 
insurers and insurance certainly are not 
less than those arising from the activities 
of irresponsible, incompetent or dishon- 
est insurance agents. The two things are 
concomitant, being merely different fa- 
cades of the same sepulchre for the invest- 
ments and security of the public. . . . It 
would be idle to require licensing of in- 
surance agents, in order to secure honesty 
and competence, yet to place no restraint 
upon the kind of insurance to be sold or 
the kinds of companies allowed to sell it, 
and then to cover their representatives 
with their immunity. This could only 
result in placing domestic and complying 
foreign insurers at great disadvantage 
and eventually in nullifying all controls 
unless or until Congress should take over 
the regulation. 


No such consequences has followed 
from the South-Eastern decision. It did 
not wipe out the experience of the states 
in the regulation of the business of insur- 
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ance or its effects for the continued va- 
lidity of that regulation * * *” 


The Court pointed out that there was no 
showing that this particular insurer’s busi- 
ness was unsound or fraudulant. This was 
deemed irrevelant, for California has the 
right to exclude a company for non-com- 
pliance with reasonable standards “until 
Congress makes contrary command.” 

The determination of the Court was 
made without specific reliance upon the 
McCarran Act, first because it was not be- 
lieved to be necessary and second because 
the acts of appellant were committed after 
the S. E. U. A. decision but before the Mc- 
Carran Act became law. To avoid “any 
semblance of retroactive effect in a crimi- 
nal matter” the Court refrained from ex- 
plicit reliance upon the Act, although Mr. 
Justice Rutledge commented that it did 
not “detract from our decision on other 
grounds that the McCarran Act, if applied, 
would dictate the same result.” 


Mr. Justice Douglas dissented in part. 
He agreed with the Court that California’s 
general license requirements for insur- 
ance agents were constitutional “even prior 
to the McCarran Act.” He stated how- 
ever.” 

“But prior to that Act California could 
not under our decisions under the com- 
merce clause exclude an interstate busi- 
ness, at least in absence of a showing that 
it was a fraudulent enterprise or in an 
unsound condition. No such showing is 
made here. 


The McCarran Act changes that rule; 
but it should not be allowed to make un- 
lawful what was lawful when done.” 


THE PANHANDLE CASE 


In a recent case involving the transporta- 
tion. of natural gas in interstate com- 
merce,“ the late Mr. Justice Rutledge on 
behalf of the Supreme Court summarized 
the respective powers of the Federal and 
State governments under the Natural Gas 
Act as follows: 


“Id. at 462. It is interesting to compare this re- 
luctance of the Court to permit “any semblance of 
retroactive effect in a criminal matter “with their 
sustaining the criminal indictment in the S. E. U. A. 
case. New laws may be judicial as well as legislative. 

“Id. 

“Panhandle East Pipe Line Co. v. Public Serv. 
Com’n., 332 U. S. 507 (1947). 
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“The Natural Gas Act therefore was 
not merely ineffective to exclude the sales 
now in question from state control. 
Rather both its policy and its terms con- 
firm that control. More than ‘silence’ of 
Congress is involved. The declaration, 
though not identical in terms with the 
one made by the McCarran Act, 59 Stat. 
33, 15 U. S. C. Section 1011, 15 U. S. C. 
A. Section 1011 et seq., concerning con- 
tinued state regulation of the insurance 
business, is in effect equally clear, in view 
of the Act’s historical setting, legislative 
history and objects, to show intention for 
the states to continue with regulation 
where Congress has not expressly taken 
over. Cf. Prudential Ins. Co. v. Benja- 
min, 328 U. S. 408, 66 S. Ct. 1142, 90 L.Ed 
1342. 164 A. L. R. 476. Congress has un- 
doubted power to define the distribution 
of power over interstate commerce. 
Southern Pacific Co. v. State of Arizona, 
$25 U. S. 761, 769, 65 S. Ct. 1515, 1520, 89 
L.Ed. 1915, and authorities cited; cf. Pru- 
dential Ins. Co. v. Benjamin, supra. Here 
the power has been exercised in a man- 
ner wholly inconsistent with exclusion 
of state authority over the sales in ques- 
tion. 


“Congress’ action moreover was an un- 
equivocal recognition of the vital inter- 
ests of the states and their people, con- 
sumers and industry alike, in the regula- 
tion of rates and service. Indiana’s inter- 
est in appellant’s direct sales is obvious. 
That interest is certainly not less than 
the interest of California and her people 
in their protection against the evil effects 
of wholly unregulated sale of insurance 
interstate. Robertson v. People of State 
of California, 328 U. S. 440, 66 S. Ct. 
1160, 90 L.Ed 1366.” 


THe NortuH LitrLte Rock Case 


In North Little Rock Transportation 
Co., Inc. v. Casualty Reciprocal Exchange 
et al.” a taxicab company was unable to 
obtain liability insurance because of its 
heavy losses. It accordingly applied to the 
Arkansas Automobile Assigned Risk Plan,“ 
which assigned the risk to the Aetna Cas- 
ualty & Surety Co. The Aetna charged a 


“85 F. Supp. 961 (W. D. Ark. 1949). 

“The Plan, similar to those established in many 
States, is an arrangement whereby all insurers trans- 
acting the business within a State agree to an equit- 
able apportionment among them of those risks 
which in good faith are entitled to insurance but 
are unable to procure it through ordinary methods. 
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premium determined by a rating organiza- 
tion of which it was a member. The rating 
organization was duly licensed and regu- 


lated by the Arkansas Insurance Depart-' 


ment, pursuant to Arkansas regulatory laws 
similar to the model statutes recommended 
by the National Association of Insurance 
Commissioners and an All-Industry Com- 
mittee. 

The taxicab company thereafter sued the 
rating organization and all the insurers in- 
volved, alleging price-fixing and a con- 
spiracy in restraint of trade. Treble dam- 
ages and an injunction were demanded, in 
accordance with the Sherman Act. The 
contentions of the plaintiff were that (a) 
the regulatory provisions of the McCar- 
ran Act are unconstitutional, (b) the rate 
regulatory laws of Arkansas and the As- 
signed Risk Plan are invalid, and (c) in 
any event, the acts of the defendants con- 
stitute coercion and intimidation, which 
the McCarran Act forbids the States to au- 
thorize even under regulation. The defend- 
ants entered a general denial and asked the 
Court to dismiss the action by summary 
judgment without trial. 

The motion of the defendants was 
granted and the complaint dismissed. The 
Court found that there existed no dispute 
as to any material facts and that the sum- 
mary judgment procedure was appropriate. 
The Court declared:“ 


“The Sherman Act, 15 U. S. C. 1, ap- 
plies to transactions of insurance. United 
States v. South-Eastern Underwriters As- 


tory which suggests that its purpose was 
to restrain a state or its officers or agents 
from activities directed by its legislature.’ 
(p. 351). Also Prudential Insurance Co. 
v. Benjamin, etc., supra. This also is ex- 
pressly provided by the McCarran-Fergu- 
son Act, which exempts insurance from 
the Sherman Act “to the extent that such 
business is regulated by State law.” Act 
116 of Arkansas, 1947, constitutes proper 
regulation within the meaning of that 
statute. The acts of the defendants were 
in accordance with provisions of Act 116 
of Arkansas, 1947. 

The McCarran-Ferguson Act is not a 
delegation ‘to individual States power to 
legislate in the regulation of insurance 
transactions coming within the Com- 
merce Clause,’ but is a proper division of 
power between the United States and sev- 
eral States, a rendering unto Caesar the 
things that are Caesar’s. Connecticut 
Light & Power Co. v. Federal Power 
Commission, 324 U. S. 515. In this case 
the court found that the congressional 
action in extending federal jurisdiction 
to only ‘those matters which are not sub- 
ject to regulation by the States—’ con- 
stituted a legal standard that must be 
given effect in resolving conflicting 
claims by federal and state authorities 
of power to regulate. (p. 531). Also Pru- 
dential Insurance Company v. Benjamin, 
etc., supra.” 


The Court next rejected an argument by 


sociation, 322 U. S. 533. 

Public Law 15, Mar. 9, 1945, Chap. 20, 
Sec. I, et seq., 59 Stat. 34; July 25, 1947, 
C. 326, 61 Stat. 448, Title 15 U. S. C. Secs. 
1011, et seq., known as the McCarran- 
Ferguson Act, is constitutional. Pruden- 
tial Insurance Company v. Benjamin, In- 
surance Commissioner, 328 U. S. 408. 


In the absence of public regulation or 
Congressional exemption, the price fix- 
ing activities of the Bureau involved in 
this case would constitute a violation of 
the Sherman Act. United States v. Soc- 
ony-Vacuum Oil Co., 310 U. S. 150, re- 
hearing denied p. 658. 

The Sherman Act is not violated by 
acts authorized and regulated by state 
statute. Parker, Director of Agriculture, 
et al. v. Brown, 317 U. S. 341. There the 
court said: ‘We find nothing in the lan- 
guage of the Sherman Act or in its his- 


“Id. at 964. 


the plaintiff that the State regulatory laws 
violated the Constitution of Arkansas. 
With respect to the charge of coercion 
and intimidation, the Court held:“ 


‘Nowhere in this record does it appear 
that any facts or conditions existed which 
would justify plaintiff in fearing intimi- 
dation, boycott or coercion, or show that 
any such boycott, intimidation or co- 
ercion was attempted or threatened. Cer- 
tainly the fact that plaintiff was advised 
that the insurance contract would be can- 
celled in accordance with its terms, unless 
premium was paid at the established rate, 
is not sufficient. Plaintiff already knew 
this when it accepted the contract, and 
common business practice would have 
brought home to it this knowledge and 
information.’ ; 


On April 5, 1950 the judgment dismiss- 
ing the complaint was unanimously affirm- 


“Id. at 965. 
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ed by the United States Court of Appeals 
for the Eighth Circuit. The plaintiff's con- 
stitutional arguments were dismissed as 
“absurd”; the Arkansas rating law was held 
not to violate the State constitution; and 
the Court declared that to whatever extent 
any existing State anti-trust legislation con- 
flicted with the new rating law, it had been 
repealed. 

The S. E. U. A. decision and the Mc- 
Carran Act have been appraised by the 
courts in various other cases of lesser im- 
portance. The principal determination has 
been that under existing circumstances the 
rights of the States to regulate and to tax 
transaction of the business have not been 
altered.” 


“Ware v. Travelers Ins. Co., 150 F. (2d) 463 (C. 
C. A. 9th, 1945)—resident agents statute upheld; 
First National Benefit Soc. v. Garrison, 58 F. Supp. 
972, (S. D. Cal. 1945) , aff'd. 155 F. (2d) 522 (C. C. 
A. 9th, 1946) —regulation of foreign insurance cor- 
porations upheld; Glass v. Prudential Ins. Co., 246 
Ala. 579, 22 So. (2d) 13 (1945) —validity of state's 
premium taxes levied against foreign insurance com- 
panies considered; State v. Prudential Ins. Co., 224 
Ind. 17, 64 N. E. (2d) 150 (1945), aff'd. 328 U. S. 
823 (1946) —insurance premium tax law valid; In 
Re Insurance Tax Cases, 160 Kan. 300, 161 P. (2d), 
726, (1945), aff'd. 328 U. S. 822 (1946) —premium 
and firemen’s relief fund taxes upheld; Prudential 
Ins. Co. of America v. Barnett, et al., 200 Miss. 233, 
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CONCLUSION 


Such is the chronicle of how insurance 
became commerce and the problems cre- 
ated by its new status. Scores of recently 
enacted statutes vest comprehensive powers 
over this interstate industry in each State 
regulatory authority. Whether or not this 
unique experiment will succeed is today a 
matter of conjecture. We do know, how- 
ever, that the dissenting prediction of the 
late Chief Justice Stone” that the S. E. U. 
A. decision “cannot fail to be the occasion 
for losing a flood of litigation and of legis- 
lation,” is slowly being fulfilled. 


#392 U. S. at 583. 





27 So. (2d) 60 (1946)—premium and privilege tax 
upheld; Keehn v. Hi-Grade Coal & Fuel Co., 23 N. 
J. Misc. 102, 41 A. (2d) 525 (1945) —state statute 
regulating insurance not rendered invalid by S. E. 
U. A. decision; Insurance Commissioner of Pennsyl- 
vania v. Griffiths, 23 N. J. Misc. 96, 41 A. (2d) 386 
(1945) —action to recover assessment under decree 
of foreign court; Keehn v. Laubach, et al., 22 N. J. 
Misc. 380, 39 A. (2d) 73 (1944), appeal dismissed, 
133 N. J. L. 227, 43 A. (2d) 857 (1945) —require- 
ment that company disclose financial condition 
valid; Mendola v. Dineen, 185 Misc. 540, 57 N. Y. 
8. (2d) 219 (1945) —licensing and other regulatory 
laws valid; Prudential Ins. Co. v. Murphy, 207 S. C. 
324, 35 S. E. (2d) 586 (1945), aff'd. 328 U. S. 408 
(1946) —license tax valid; and cases cited therein. 


Independent Contractor Or Employee? 


By F. J. Canty, Associate Counsel 
United States Casualty Company 
New York, N. Y. 


HE generally accepted definition of an 

INDEPENDENT CONTRACTOR is 
that he is one who exercises an independ- 
ent employment and contracts to do cer- 
tain work according to his own judgment 
and method, without being subject to his 
employer except as to the result of his 
work. (Perley v. Ballenger No. Car. 46 S. 
E. 2d 298, decided in 1948). “If the person 
who was the immediate cause of the injury 
was a contractor, engaged in performing a 
contract to do a specific work as, for ex- 
ample, building a house, the relation of 
master and servant is not created by the 
contract between the parties, and for the 
contractor’s negligence while performing 
the work, the other party is not liable.” 


King v. N. Y. C. Ry., 66 N. Y. 181, decided , 


in 1876. 
EMPLOYEE is one who has engaged 
with another to do the other’s work as di- 


rected. “Unless the relation of master and 
servant exists (we now prefer the term em- 
ployer and employee) the law will not im- 
pute to one person the negligent act of 
another.” King v. N. Y. C., Surpa. The 
court in this case also stated: “It has some- 
times been supposed that the owner of real 
property is liable for any injury resulting 
from negligence, done in the progress of 
work going on for his benefit on his prop- 
erty, whether the person who was negligent 
in causing the injury was his servant or 
not, and that there is a distinction in re- 
spect to the owner’s liability, for the act 
of a contractor, depending on the fact 
whether the negligence was committed in 
the management or use of his real or chat: 
tel property. But this distinction, if it ever 
had any support in judicial authority, has 
been repudiated.” Still further the court in 
the King case said: “The rule that a per- 
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son who has entered into a contract for a 
specific work to be done by another is not 
liable for the act or conduct of the contrac- 
tor, has no application in a case where the 
thing contracted to be done is unlawful, or 
where a public duty is imposed upon an of- 
ficer or public body, and the officer or 
body charged with the duty commits its 
performance to another. For instance, 
whoever directs the doing of an act, which 
when done, will necessarily be the creation 
of a nuisance, will be personally respon- 
sible for a special injury resulting there- 
from to third person, whether the act is 
performed by a servant or contractor, and 
a municipal corporation, charged by 
statute with the duty to keep street in re- 
pair, cannot escape liability for a negligent 
performance of this duty, on the ground 
that the immediate negligence was that of 
a contractor who had been intrusted with 
its performance.” 


There are a great many decisions in the 
books having to do with the question as 
to whether an employee of one becomes 
the temporary employee of another. The 
courts have referred to such instances as 
“Loaned” employees. This word should 
have no place in a discussion of the law 
for it is misleading. Employment is based 
en contract between employee and em- 
ployer and an employee of one does not be- 
come the employee of another unless the 
employee consents. It is unimportant who 
pays for his time. If the work to be done 
by the so-called special employer concerns 
not the general employer then it is patent 
the employee was not, at the time the em- 
ployee was negligent causing injury to 
another, his employee and therefore not 
responsible under the rule of respondeat 
superior. Decisions to the contrary may be 
found, particulary under Workmen’s Com- 
pensation, but it is not good law. But 
where the work to be done by the employee 
is in the interest of his general employer 
as well as in the interest of the party for 
whom the work is being done the general 
employer is an INDEPENDENT CON- 
TRACTOR and his employee remains his 
employee. Charles v. Barrett, 233 N. Y. 
127 is an outstanding decision on the 
point. The opinion is by that great judge, 
Cardozo. There one Steinhauser was in 
the trucking business. He ‘supplied the 
Adams Express Company, the defendant, 
with a motor vehicle and a chauffeur to 
haul the freight of the Adams Express 
Company and while so doing the accident 
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occurred. Suit was brought against the ex- 
press company alone. Plaintiff had verdict 
at the trial but on appeal judgment was 
for defendant. The Court on Appeal said: 
“We think that truck and driver were in 
the service of the general employer. There 
was no such change of masters as would re- 
lieve Steinhauser of liability if the driver 
of the van had broken the seals, and stolen 
the contents. By the same token, there 
was no such change as to relieve of liability 
for other torts committed in the conduct of 
the enterprise. Where to go and when might 
be determined for the driver by the com- 
mand of the defendant. The duty of going 
carefully, for the safety of the van as well 
as for that of wayfarers, remained a duty 
to the master at whose hands he had re- 
ceived possession. Neither the contract nor 
its performance shows a change of control 
so radical as to disturb that duty or its in- 
cidence. The plaintiff referred to prece- 
dents which may not unreasonably be in- 
terpreted as pointing in a different direc- 
tion. Minute analysis will show that dis- 
tinguishing features are not lacking. Thus, 
in Hartel v. Simonson, 218 N. Y. 345, the 
special employer used his own truck. The 
submission to a new ‘sovereign’ was more 
intimate and general (Driscoll v. Towle, 
181 Mass. 416). We do not say that in every 
case the line of division has been accurately 
drawn. The principle declared by the de- 
cisions remains unquestioned. At most the 
application is corrected. 


The rule now is that as long as the em- 
ployee is furthering the business of his gen- 
eral employer by the service rendered to 
another, there will be no inference of a 
new relation unless command has been 
surrendered, and no inference of its sur- 
render from the mere fact of its division.” 
In the Driscoll case referred to in the opin- 
ion the defendant Towle was in the livery 
stable business and under an arrangement 
with Boston Electric Light Company he 
sent horse, wagon, and driver to that com- 
pany daily and the employees of the Elec- 
tric Company told the driver what to do. 
While doing such work the driver negli- 
gently ran down a pedestrian on the high- 
way. The Trial Court held that the driver 
became an employee of the Electric Com- 
pany since the latter had the right to direct 
the driver as to the details of the work but 
the court on appeal through Judge 


‘Holmes, who later was on the U. S. Su- 


preme Court bench, held the driver did 
not become the employee of the Electric 
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Company but that he always remained in 
employment of the defendant Towle to 
look after Towle’s property and to do 
Towle’s work which was that of hauling 
for the Electric Company. The Towle case 
is cited with approval in Anderson v. 
Standard Oil Co., 212 U.S. 215. In the An- 
derson case the defendant had arranged 
with a stevedore to load cases of oil on a 
ship; the stevedore was to have the use of 
the Oil Company’s crane and its crane op- 
erator. The operator was negligent and in- 
jured an employee of the stevedore. In the 
suit which followed the Oil Company took 
the position that the crane operator had 
become the employee of the stevedore since 
the latter had the right to direct him what 
to do. In holding against the defendant 
the court said that there was cooperation 
in the doing of the work between the Oil 
Company and the stevedore, the former 
doing its part of the work and the latter 
his part. 

Another case of this same type, recently 
rendered, (Jan. 1949) is Miller v. Woolsey, 
Iowa 35 N. W. 2d 584. Plaintiff was erect- 
ing a building and needed a bulldozer to 
level some dirt. He telephoned Woolsey 
who responded with the machine and its 
operator. It was claimed the driver was 
negligent and caused a wall to fall. At the 
trial the court directed the verdict in favor 
of the defendant, the theory of the court 
being that Miller, the plaintiff, having the 
right to direct the operator that the lat- 
ter became his employee. The plaintiff 
called Woolsey as a witness and the latter 
testified ‘““The bulldozer is in charge of the 
man that rents the machine. The oper- 
ations of the bulldozer are carried out by 
my operator but the renter is the fellow 
that tells him what to do. Tells him 
where to move the dirt? A. That’s right, 
where to move the machine too.” The Su- 
preme Court said: “Even considering the 
testimony of Woolsey who was called by 
the appellant we are unable to construe his 
testimony, as he gave it, as indicating that 
the operator was an employee of the ap- 
pellant, Miller.” 

It seems to be a bit unfortunate that the 
test of employment used should be who 
had the right to command and direct 
rather than whose work was being done 
and by whom, by the workman. The word 
“command” originated in the English de- 
cisions of the 12th and 13th Centuries, the 
negligence of the employee being imputed 
to the employer on the assumption that 
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whatever the employee did in causing 
damage to another was “commanded” by 
the employer. At any rate, the presump- 
tion is fair and logical that the negligence 
of the employee should be imputable to the 
employer for he is the alter ego of the em- 
ployer. In McNamara v. Leipzig, 227 N. Y. 
the court said: “The relation of master 
and servant is created by contract, express 
or implied. Of the elements which may 
constitute it, those that the servant must, 
in the course of the employment, be doing 
the work of the master under the will, di- 
rection and control of the master through- 
out all the details of the work, are essen- 
tial” citing Schmedes v. Deffa, 214 N. Y. 
675. In the McNamara case Leipzig, the 
defendant, hired from a garage company 
an automobile for three months, the ga- 
rage company to furnish the driver. The 
court on appeal in holding for defendant 
said “The company possessed, managed, 
cared for and supplied the automobile and 
selected, employed and _ controlled the 
chauffeur who operated the car for it. The 
extent of the defendant’s control was to di- 
rect the chauffeur when and where to come 
with the automobile, where to go and 
where to stop. In obeying these directions 
the chauffeur was carrying out the Com- 
pany’s work under the agreement. The de- 
fendant had no authority, management or 
care over the automobile or as to the man- 
ner in which it should be treated or driven. 
The chauffeur did the company’s business 
in his own way and the orders given him by 
the defendant merely stated to him the 
work which the company had arranged to 
do.” There is a very good discussion of 
this subject by the Supreme Court of Colo- 
rado in Landis v. McGowan, 165 Pacific 2d 
180. 

Then when does an employee of a gen- 
eral employer become the temporary em- 
ployee of another? Wyllie v. Palmer, 137 
N. Y. 248 is an instance. There the City of 
Auburn bought of the defendants $400 
worth of fireworks and requested help be 
sent to set them off. A man and boy, em- 
ployees of the defendant, came and a man 
was injured by reason of the negligence of 
one of them; the sale having been made, 
the fireworks delivered and the aid as re- 
quested sent, the defendant had no fur- 
ther concern. From that time on it was 
the work of the city. The boy and the man 
so understanding became the employees of 
the city. 

Notwithstanding what is 


said above 
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there are decisions to the contrary, but, it 
is submitted, they are not right. In Brink- 
er v. Koenig Coal & Supply Co., Mich., 20 
N. W. 2d 301 the defendant hired from 
Sawyer a truck and driver to deliver coal. 
Whether Sawyer had more than one truck 
it is not clear. Between Sawyer and the 
driver, Cowan, there was to be a division 
of the profits in the hauling of the coal. 
The coal company paid Sawyer by the ton. 
Cowan injured a man who sued the coal 
company. The Supreme Court in holding 
that Cowan had become the employee of 
the coal company, the defendant, stated: 
“While the question is a difficult one, it 
has been very frequently before the court 
in various states. * * * There would be 
no benefit in discussing the decisions from 
the other states. We believe the question 
has been settled in this State,” and cited, 
among other Michigan decisions, Dennis v. 
Sinclair Lumber Co., Mich. 218 N. W. 781. 
In that case “Dennis was hired, with use of 
his truck, to deliver coal * * *. His every 
act was under the direction and control of 
the company. * * * This court has held 
that the test of relationship is the right to 
control, whether in fact exercised or not. 
* * * Dennis served the lumber company 
in accord with its directions as to each load 
under its right to control his movements, 
and command his services in carrying out 
its business requirements and the company 
had the right to dispense with the same 
at will without liability. Dennis was an 
employee and not an independent contrac- 
tor.” The decision in the Dennis case is 
understandable for there the contract to 
do the work was made with the man who 
owned and drove the truck. Dennis was 
the man who did the work for the coal 
company and the evidence was that Dennis 
himself was obliged to do the work in the 
way he was directed by the coal company. 
He surely was an employee. Had the evi- 
dence been that the coal company had no 
right to tell him how to drive his truck or 
what to do other than to haul a load of 
coal from A. to B. and that the coal com- 
pany was concerned only in the result of 
the work and not in the method of doing 
it, Dennis then would have been an inde- 
pendent contractor. That opinion does 
not support the Brinker decision. Had the 
coal company in the Brinker case placed its 
own sign on the truck, indicating to the 
public that it was operating the truck, then 
a different question would have arisen 
which would mean that there was a pre- 
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sumption that the vehicle was being oper- 
ated by the coal company; if, however, the 
presumption could be successfully rebut- 
ted then the proof by the plaintiff would 
have to be that the operator of the truck 
had become the employee of the coal com- 
pany. Confusion often results from the 
use of the word “agent” instead of the 
word “employee”; an agent is either an em- 
ployee or an independent contractor. 
While some of the courts have held «hat 
where one engages a vehicle from the 
owner and the vehicle is being drivén by 
an employee of the owner that the em-, 
ployee becomes the employee of the hirer, 
it is not good law. That feature was fully 
discussed in the Colorado case of McGow- 
an referred to above; the court there said 
the better rule is as stated in Charles vw. 
Barrett, Driscoll v. Towle and Anderson v. 
Standard Oil Company. A late Illinois de- 
cision, Heney v. Northwest Cartage, 82 N. 
E. 2d 826, holds the employee of the owner 
of the vehicle does not become the em- 
ployee of the hirer, following an earlier 
Illinois decision, Densby v. Bartlett, 149 N. 
E. 591; the court in this latter case stated: 
“There can be no question the driver of 
the car when appellee was injured was per- 
forming the service he was employed to 
perform by the general employer.” In the 
Heney case the court said: “Plaintiffs cite 
no cases in support of their proposition 
that the driver at the time of the collision 
was the servant and agent of both cor- 
porate defendants, and we are unable to 
find any cases supporting this proposition. 
The cases heretofore cited and King v. N. 
Y. C. Ry., 66 N. Y. 181, Hayes v. Elton Col- 
lege (No. Car.) 29 S. E. 2d 137, and Ran- 
kin v. Merchants, 73 Ga. 229, are against 
it. 

In Baltimore Transit Co. v. Schriefer 
(Md.) 40 A 2d 678, the owner of a truck 
from time to time hauled garbage for the 
City. While doing the work the accident 
occurred and in the suit which followed 
the owner took the position that the truck 
was temporarily in the possession of the 
City and that the driver had become the 
employee of the City. Held “the car was 
clearly in the possession of the owner 
through her employee and that it was not 
such an instance where the truck and 
driver are turned over to another to be used 
solely in thie business of the other wholly 
apart and distinct from the business of the 
owner.” The City could not have been 
held liable unless it had leased the truck 
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from the owner and the City had provided 
a driver for it. The driver then, of 
course, would have been the employee of 
the City and the City would be responsible 
under the doctrine of respondeat superior. 
Another decision along the same line is 
Rumberger v. Welch, 131 Federal 2d 384, 
N. Y. There Welch was under contact to 
furnish truck to railroad for use in grade 
crossing elimination work. He hired 
truck from Parise and sent truck to rail- 
road company. The employee of the rail- 
road “directed driver what to do. Driver 
negligently fastened a load and because 
‘thereof an employee of the railroad was 
injured. The court found: “Welch sur- 
rendered to the railroad the same control 
of the truck as the trucking company had 
surrendered to him. It is true that Welch’s 
contract with the railroad provided that 
‘the chauffeur shall be the employee of J. 
H. Welch.’ But the provision cannot be 
effective to give him such status as be- 
tween Welch and the plaintiff. In view- 
ing Welch’s legal relations with the plain- 
tiff, whether Parise (employee of the 
trucking company) was Welch’s employee 
must depend upon the facts proven. Clear- 
ly Welch could control the chauffeur only 
to the extent of giving instruction where 
to report with the truck for work; he could 
give no orders as to how Parise was to op- 
erate the winch and boom or secure the 
boom for travel. As to those matters his 
relations with his general employer were 
not changed; no control in these respects 
was ever surrendered by the trucking 
company to Welch,” hence Welch was not 
liable. 


The operation of MOTOR VEHICLES 
AS COMMON CARRIERS OR CON- 
TRACT CARRIERS UNDER STATE 
STATUTES OR INTERSTATE COM- 
MERCE presents somewhat difficult prob- 
lems. Such a case was Venuto v. Robinson, 
118 Federal 2d 679. Robinson owned a 
tractor and trailer, drove it himself and 
hauled only for Ross. Ross had interstate 
commerce permit to haul between New 
England points and North Carolina. The 
permit number was painted on Robinson’s 
tractor and Ross’s name was on the trailer. 
The action had to be tried under New Jer- 
sey decision and the court found under the 
decisional law of the State that Robinson 
was an independent contractor. The court 
stated: “But the determination that Rob- 
inson was an independent contractor does 
not settle the merits of this litigation. 
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There are many situations in the law 
where an employer of an independent con- 
tractor is liable for the result of negligence 
of the contractor in the carrying out of the 
undertaking for which he is employed. 
Among these situations is that where the 
work to be done may not lawfully be car- 
ried on except under a franchise to the 
contractor’s employer. The rule is stated 
in the Restatement of Torts, Sec. 428: 
‘An individual or a corporation carrying 
on an activity which can be lawfully car- 
ried on only under a franchise granted by 
public authority and which involves an un- 
reasonable risk of harm to others, is sub- 
ject to liability for bodily harm caused 
to such others by the negligence of a con- 
tractor employed to do work in carrying 
on the activity’.” The court further stated: 
“Whether that liability is based upon the 
responsibility of a master for his servant or 
upon the vicarious liability of an employer 
of an independent contractor, we do not 
deem material.” Robinson having no 
I. C. C. permit could not engage in an 
interstate haul as a contract carrier. It 
would be unlawful. Ross committed a 
wrongful act and is responsible for it. An- 
other decision to the same effect, though 
not a motor vehicle case, is Lanfreli v. Har- 
rington, 41 Atlantic 2d 461, Delaware. 


COMMON CARRIERS UNDER I. C. 
C. are often required to get outside help. 
The Federal Motor Vehicle Act provides 
that they may add to their equipments by 
buying vehicles or by hiring vehicles. In 
order that a hired vehicle may operate 
under the hirers’ permit, I. C. C. gave no- 
tice to carriers in its Ruling No. 4, which 
was to the effect that when the certificate 
holder under I. C. C. hired the vehicle 
of another the certificate holder was to 
take a lease of that car and in the lease 
it was to be provided that the hirer was 
to have sole direction and control of the 
hired vehicle, the intention apparently 
being that the hirer having control would 
thus make the driver of the hired car the 
hirers employee. Massachusetts passed on 
this question in Garfield v. Smith, 59 N. E. 
2d 287, the court saying: “Whatever force 
and effect this interpretation might have 
in its appropriate field, it did not super- 
sede, as the defendant contends, our stat- 
ute which provided that the registration 
of a motor vehicle in the name of the 
owner is prima facie evidence that the 
motor vehicle ‘was then being operated by 
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and under the control of a person for 
whose conduct the defendant (the register- 
ed owner) was legally responsible’.””. Appar- 
ently both the hirer and the owner had 
I. C. C. permits. It is only reasonable to 
infer that the Interstate Commerce Com- 
mission did not mean to interfere with 
the hauling of freight by its permitees 
whether the permitees hauled for the con- 
signor or for another permitee when haul- 
ing the freight over a route assigned to 
him. The Commission no doubt sought 
to put the obligation of the I. C. C. cer- 
tificate holder to protect the public when 
he engaged one to haul who had no I. C. 
C. permit. The I. C. C. issues no license 
plates but requires permittees to paint on 
the vehicles the I. C. C. permit number. 
The present practice for I. C. C. carriers 
is to place a placard on the sides of hired 
vehicles showing the number of the certifi- 
cate and in this way the public is pro- 
tected. Otherwise it would be an unlawful 
act on the part of the carrier and his lia- 
bility would be as set forth in the Rob- 
inson case above. The case of Wood v. 
Miller (No. Car.), 30 S. E. 2d 608, went 
through two trials and was finally settled 
by the insurers of the two licensed carriers 
joining in making the settlement. Car- 
rier A was hauling a load for carrier B, 
the latter being short of a vehicle. B alone 
was sued; the plaintiff introduced as evi- 
dence the lease showing B had control of 
the vehicle and hence was liable for the 
negligence of the driver. The Trial Court 
dismissed the suit on the theory that the 
plaintiff was endeavoring to recover dam- 
ages in an action based on contract between 
two other parties and this he could not do. 
The plaintiff appealed alleging the lease 
was some evidence that B had become the 
employer of the driver of A’s truck and 
the Supreme Court so held. At the sec- 
ond trial B took the position that notwith- 
standing the lease of A to B there was in 
fact no delivery of A’s truck to B but that 
A retained possession of his truck operated 
it under his own I. C. C. permit and hence 
that part of the terms of the lease had not 
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been carried out. It was so held in War 
Emergency Co. v. Widenhouse, 169 Fea- 
eral 2d 403, No. Car., the court there 
stating: “As for the contract provision, it 
was not observed and manifestly cannot 
affect the question of liability, which is 
to be determined by the real relationship 
of the parties.” The driver of licensed car- 
rier was injured in the accident and he was 
paid Workmen’s Compensation benefits un- 
der his employer’s insurance. The leasee 
in no way undertook to direct the manner 
in which the vehicle should be operated. 
See also Brown v. Bottoms (No. Car.), 42 
S. E. 2d 71. 

The use of the “lease” is wrong. It is a 
fiction which serves ‘no purpose. When 
both operators have I. C. C. permits the one 
hauling the goods is an independent con- 
tractor. If one of the operators is not under 
I. C. C. and the other is, the latter becomes 
liable as in the Robinson case, above. 
Another decision on this same point is by 
the Supreme Court of Pennsylvania, Kis- 
sell v. Motorage Transit Lines, 53 A. 2d 
593, the court stating: “Direct (Trans- 
portation Co.) had no such franchise. 
Without this permit, the transportation 
could not legally have been furnished. 
Lyons (who had hired Direct) could not 
transfer his responsibility and liability to 
one who did not hold such certificate. To 
permit this to be done would render inef- 
fective the requirements of the Federal Mo- 
tor Carrier Act 49 U. S. C. A. Sec. 301 and 
regulations based thereon. The relation- 
ship of independent contractor whereby 
Direct was to carry the shipment in ques- 
tion and assume responsibility and liability 
could not validly be created.” There are 
several decisions holding the leasor em- 
ployee to have become the employee of the 
leasee that are not cited here, and purposely 
so, for they seem to be based on wrong as- 
sumptions, ignoring the fact well establish- 
ed in the law that the relationship of em- 
ployer and employee is contractual and 
that the employee does not make another 
contract with another employer without 
the employee’s consent. 
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Malpractice And The Workmen’s Compensation Acts 


By Henry B. SUTER 


New Amsterdam Casualty Company 
Baltimore, Md. 


Liability of Employer Before Workmen's 
Compensation Laws 

T COMMON law an employee who 

sustained an industrial injury could 


recover damages from his employer for the . 


aggravation of his injury (or the infliction 
of a new injury) due to the negligence of 
the physician or surgeon treating him for 
the industrial injury, provided he could 
establish the employer’s liability for the 
original injury.’ If the emplovee was un- 
able to establish a cause of action with ref- 
erence to the original injury, there were 
still two possibilities of his recovering dam- 
ages from the employer: (1) If the em- 
ployer undertook to furnish medical treat- 
ment and failed to exercise due care to pro- 
cure physicians and surgeons of reason- 
able skill and qualifications; or (2) if a re- 
spondeat superior situation could be estab- 
lished. To accomplish the latter it was 
usually necessary to show that the employ- 
er derived a profit from the selection or 
retention of the doctor.’ 

If the employee did not choose to pro- 
ceed against his employer he had, of course, 
his remedy against the malpractitioner. He 
might exercise this first, then proceed 
against the employer for damages for the 
original injury sustained, not including 
damages for the results of malpractice.’ 
There is a suggestion, too, that the em- 
ployer, having paid for the original injury 
plus the result of malpractice, might re- 
cover from the doctor for the latter; since 
the employer and the doctor were not joint 
tort feasors.* 


Liability of Employer Where Workmen’s 
Compensation Laws Are In Force 

The advent of Workmen’s Compensa- 
tion Laws complicated the simple pattern 
above set forth. The earlier cases found 
difficulty in concluding that the part of 
the injuries which resulted from malprac- 
tice were injuries “arising out of and in 
the course of” the employment. However, 
the vast majority of the cases hold that, 
unless the employee waives it“ or has al- 
ready been paid by the malpractitioner,” 


he is entitled to compensation benefits for 
the injury or aggravation due to malprac- 
tice. 

In line with the majority rule, where the 
employer and employee are under the 
Workmen’s Compensation Act the remedy 
against the employer under that Act is 
exclusive and no common law action will 
ordinarily lie.” “ 

There are a few cases in which the em- 
ployer or his insurer are said to be liable. 
Although the compensation remedy is a 
substitute for the common law action for 
the original injury, including the honest 
mistakes of doctors treating the same, it is 
conceivable that malpractice may be a new 
and independent cause of action. 

In Denes vs. R. M. Hollingshead Co.” 
the Court refused to sustain a demurrer on 
the ground that plaintiff might be able to 
prove that the malpractice constituted such 
a new and independent cause. This case 
is weakened by the Tutino case,” which in- 
dicates that a suit for damages will lie 
against the employer only where respond- 
eat superior is operative or where the em- 
ployer himself violates a common law duty 
owed to the employee, as in the case of neg- 
ligent selection of medical aid. Ford ws. 
La. & Ark. Ry. Co.” also suggests that a 
common law suit for damages will lie 
where the employer (1) fails to exercise 
ordinary care in selecting a doctor or (2) 
derives a profit from the retention or se- 
lection of medical aid—the latter apparent- 
ly affording opportunity to invoke respond- 
eat superior. 

One of the rare cases holding the em- 
ployer liable for malpractice is Vesel vs. 
Jardine Mining Co.” A practical nurse at 
employer’s first-aid station attempted to 
remove a foreign body, causing loss of an 
eye. Suit against the employer based on 
negligent selection (“nurse’’ was landlady 
of the boarding house where the first-aid 
station was located) was permitted. It may 
be noted that the time to file claim for 
compensation had expired when the claim- 
ant became aware of the seriousness of his 
injury. 
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In Aetna Life Ins. Co. vs. Watts” it was 
held that where the employer or insurer in- 
terferes with medical attention that has 
been provided, and against doctor’s orders 
removes the patient over rough roads to 
another city, thereby causing further in- 
jury, this violation of right is not compen- 
sated under the Act, and a common law 
action will lie. And in Walker vs. Von 
Wedel” a willful and malicious injury in- 
flicted during treatment lies outside the 
Workmen’s Compensation Act. In Lo- 
patka vs. Chandler a suit by a ball player 
against the club owner was held to state a 
cause of action where it was alleged there 
had been gross negligence equivalent to 
willful misconduct on the part of the phy- 
sician and trainer in ordering him to use 
an injured hand before it had healed. 


Crawley vs. General Motors” holds that 
an action will lie where a company doctor, 
examining employee whose back injury 
failed to heal, injured the worker’s repro- 
ductive organs; it was pointed out (1) that 
this was a new injury, not an aggravation 
of the old, and (2) that this was not treat- 
ment but examination, and it fell outside 
the 90 day period during which the em- 
ployer was bound to furnish medical aid. 
Note that many cases have held that a 
new injury inflicted by malpractice is 
just as much under the Workmen’s Com- 
pensation Act as an aggravation;' * * * ™ 
and other cases have held that injuries 
inflicted during medical examination are 
compensable.’ * 


In Ashby vs. Davis Coal Co.* an em- 
ployee was held to have a cause of action 
against the employer for a doctor’s mal- 
practice, where there was a medical con- 
tract depriving the employee of the right 
to resort to State Fund doctors and where 
negligent selection was alleged. However, 
the later case of Hinkelman vs. Wheeling 
Steel Corp.” which failed to allege any such 
medical contract or negligent selection held 
the sole remedy against the employer was 
under the Workmen’s Compensation Act. 

A number of states apparently refuse to 
recognize the above exceptions and make 
the Workmen’s Compensation Act the sole 
remedy against the employer. Lanham vs. 
Himyar Coal Corp.” and Fitzpartick vs. 
Fidelity & Casualty Co.” both found no 
common law cause of action in arising out 
of substantially the same facts as were 
stated in Aetna Life Ins. Co. vs. Watts. 
Hoover vs. Globe Indemnity* denied a 
common law action although it was al- 
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leged that the insurer through fraud and 
duress took a patient out of the care of a 
competent doctor and put her under its 
own doctor whose negligent treatment 
caused her death; and in Sarber vs. Aetna 
Life Ins. Co.” a case remarkably similar to 
the Vesel case on the facts, an action on the 
case for deceit was denied where the in- 
surer allegedly concealed the fact that a 
sliver of steel had not been removed from 
the claimant’s body. In Spelman vs. Pirie* 
the plaintiff alleged negligent selection but 
was nonsuited on the basis that her accept- 
ance of a final settlement under the Work- 
men’s Compensation Act extinguished all 
her claims. 


Liability Of Malpractitioner Where 
Workmen’s Compensation Laws 
Are In Force 


Where a remedy is sought against the 
physician, surgeon, hospital or other mal- 
practitioner, the confusion becomes even 
more pronounced. Courts have stumbled 
over such problems as: How can the addi- 
tional injuries due to malpractice be said 
to arise. out of and in the course of the em- 
ployment? Or conversely, how can you seg- 
regate damage done by malpractice from 
that done by the original injury; and if this 
can be done, is it not splitting a cause of 
action? How can a harmonious result be 
achieved when a remedy against the doc- 
tor sounds in tort, while that against the 
employer is a statutory remedy based on re- 
lationship? Is the malpractitioner a third 
party, or do the third-party provisions of 
Workmen’s Compensation Acts refer only 
to those inflicting the initial injury? 
Where the Workmen’s Compensation Acts 
require an election between third-party 
suits and compensation proceedings, how 
can the employee elect when the malprac- 
tice takes place after compensation bene- 
fits have commenced? 

Most of these difficulties could be avoid- 
ed if Courts would subordinate legalistic 
theory to practical ends and seek, as the 
majority of courts have done, to reach five 
principles of substantial justice among the 
parties: 


1. Every employee should be given the 
opportunity to enjoy the quick, sim- 
ple and certain remedy of Workmen's 
Compensation for his entire injury 
including (as at common law) such 
aggravation and new injury as proxi- 
mately results from the initial wrong. 
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. Every employee should be given the 
opportunity to recover common law 
damages for the injuries sustained by 
reason of malpractice, less whatever 
compensation benefits he may have 
received for the same. 

3. The Workmen’s Compensation Acts 
should not be construed so as to re- 
lieve the malpractitioner of any lia- 
bility he would owe in absence of 
such legislation. 

4. No one should collect twice for the 
same injury. 

5. The employer should not be relieved 
of his liability under the Workmen’s 
Compensation Act for the initial in- 
jury. 

Most of the states have worked out re- 

sults which realize or approach these goals. 

A series of cases in Texas illustrates the 

application of these principles. In Kirby 
Lumber Co. vs. Ellison® it was held that 
compensation was the sole remedy against 
the employer for malpractice. In Pedigo 
vs. Croom™ the employee, having received 
compensation, sued the doctor for malprac- 
tice. A provision of the Texas Act gives 
the employee the right to accept compensa- 
tion and thereafter to sue a third party. 
The Court of Civil Appeals held that the 
release given in the Workmen’s Compen- 
sation proceedings did not bar the action; 
and in remanding the case because of other 
errors it analyzes with great care the rights 
of all parties: “Upon another trial, should 
the insurance association not intervene, 
proof should be offered that it had refused 
to do so or had waived its cause of action. 
The records suggest that an interesting and 
important question may arise. In all the 
Texas cases dealing with the right of an 
injured employee to sue a third person, the 
negligence of such third person was the 
proximate cause of the original injury. In 
such cases the employee’s cause of action is 
only for the excess over the total amount 
of compensation. In this case appellee re- 
ceived at least a part of his compensation 
by virtue of the original accident, for 
which the appellants were in no sense lia- 
ble. The question is whether there should 
be deducted from the judgment the full 
amount of compensation received, or only 
the amount received on the account of the 
additional loss of time, if any, suffered by 
him by reason of the negligence of the ap- 
pellants.”” The Court goes on to say that 
proper issues should be framed. To the 
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same effect is Houston 
Clinic.” 

Wisconsin, pioneer of social legislation, 
recognized the problem at an early date 
and framed its Compensation Act in 1917 
to fit the pecularities of malpractice situa- 
tions. In Pawlak vs. Hayes,” the Court 
properly decided that the taking of Work- 
men’s Compensation benefits was not an 
election barring the employee from bring- 
ing a common law action against the doc- 
tor. However, it indicated that once such 
a suit was brought he waived further com- 
pensation. This was a hardship on the em- 
ployee; even if he succeeded in his action 
it might well cut off benefits which would 
have been due from the original injury. In 
1917 the legislature amended the Act to 
provide that an employee might accept 
compensation and maintain the malprac- 
tice action for common law damages less 
the compensation paid due to such mal- 
practice. In two actions tried simultan- 
eously, Lakeside Bridge & Steel Co. vs. 
Pugh and McNutt vs. Pugh,” the Court 
held that the legislation left unimpaired 
the cause of action which the employee 
had at common law, merely modifying the 
damages because of the compensation pay- 
ments, and created in the employer a new 
cause of action for the compensation he 
had paid. Hence, Lakeside, the employer 
who had paid compensation, and McNutt, 
who had received it, both stated cases; as 
to how much of the compensation should 
be charged up to the original injury and 
how much to the malpractice and therefore 
recoverable by Lakeside from Pugh, the 
Court said this was merely a matter of 
proof. 

Section 29 of the Illinois Act provides 
that where a third party causing indus- 
trial injury is not a subscriber to the Act 
such third party may be sued by the in- 
jured workman, and that the workman 
must repay the employer out of any 
third-party judgment or settlement, the 
amount of compensation he has paid or 
incurred. In Huntoon vs. Pritchard,” the 
doctor was held liable to the employee as 
a third party under this Section. 

South Dakota has a well reasoned case 
in Benson vs. Sioux Falls Clinic.” Benson 
had _ received $5,000 in compensation 
benefits and had given a release to his 
employer “its agent and servants.” The 
Court held the doctor could not plead 
this release in bar. The employer and 
physician were not joint tortfeasors; the 
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compensation claim was based not on neg- 
ligence but on relationship. The Court 
reasoned that the receipt of compensation 
by the plaintiff was not available as the 
defense; that the legislature did not intend 
“to save a class of wrongdoers who are in 
no wise related to the compensation scheme 
from the liability which the law had 
heretofore imposed upon them;” and that 
“defendant is not concerned with the dis- 
tribution of the money which may be ob- 
tained from him and no new defenses are 
available to him because plaintiff was an 
employee.” The plaintiff will not be al- 
lowed to collect twice; the statute permits 
the worker to proceed against both the em- 
ployer and the third party but not to col- 
lect from both; hence the employee will 
have to account to the employer out of 
his third-party recovery. 

In Burke vs. Packer” the employer’s in- 
surer compromised a death claim for $2,- 
000 under the Nebraska Act, stipulating 
that “the first $2,000” of the gross proceeds 
of an action against the malpractitioner 
should be paid to it. The administrator 
compromised with the doctor, who was 
aware of the previous settlement, for $2,- 
500. It was held that, regardless of the 
third-party provisions of the Act, the 
doctor was obligated under principles of 
equitable subrogation to pay the first $2,- 
000 to the insured; and he could not excuse 
himself by showing he had already paid 
the full $2,500 to the administrator. 

Until the Supreme Court of California 
unscrambled the decisions in 1946, that 
State appears to have allowed the employee 
a double recovery. Certainly this was the 
practical effect of Ansbach vs. Dept. of In- 
dus. Relations” where the employee while 
receiving compensation settled a_ suit 
against the malpractitioner. The Indus- 
trial Relations Department sought to re- 
duce the amount of compensation awarded 
by the amount of the settlement. The 
Court held it was without authority to 
make such a reduction because all or part 
of the settlkement might have been for 
pain and anguish, and the burden was on 
the employer to show how much of the 
settlement represented elements for which 
payment could be had under the Work- 
men’s Compensation Law. The real trou- 
ble, however, started in 1931 with the case 
of Smith vs. Golden State Hospital” where 
the issue was stated to be “the right of the 
employee to maintain an action against 
physicians for malpractice after allowance 
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of compensatory relief from the employer.” 
Closing its eyes to the practical fact that 
the Industrial Commission had been 
awarding compensation for the results of 
malpractice in addition to the original in- 
jury, the Court says that “so much of an 
employee’s incapacity as is the direct re- 
sult of unskillful medical treatment does 
not arise out of and in the course of his 
employment,” quoting the Viita case” in 
full and also the Della Rocca case." The 
District Courts of Appeal followed this 
in the Steiner case,” and in the Cummings 
case® refused defendant Proctor’s offer of 
proof that the plaintiff had received full 
workmen’s compensation benefits for his 
entire injury including the result of the 
alleged malpractice. Meanwhile the same 
Courts in the Fitzpatrick” and Nelson® 
cases were proclaiming that as against the 
employer “the aggravation of an industrial 
injury or the infliction of a new injury 
resulting from a treatment or examination 
is compensable and therefore within the 
exclusive jurisdiction of the Industrial 
Commission.” Notwithstanding this clear 
expression of the general rule, the District 
Courts of Appeal continued to allow the 
employee to eat his cake and have it too. 
In Smith vs. Coleman® a release, approved 
by the Industrial Commission, of the em- 
ployer, insurer, physicians and surgeons, 
“of all claims now known or which may 
hereafter become known on account of in- 


juries sustained June 18, 1938” was held 
not to bar an action against an alleged mal- 
practitioner, for the very thin and techni- 
cal reason that only the injury of June 18 
was thus released and not the subsequent 
injury by malpractice. The Court betrays 
its awareness that this “subsequent injury” 
is generally regarded as one with the in- 
dustrial injury for purposes of compensa- 
tion awards and tries to get around this in- 
consistency by the following reasoning:— 
“where recovery is sought by an employee 
against his employer or the insurance car- 
rier for a new or aggravated injury result- 
ing from the negligence of a_ physician 
treating an industrial injury, the Industrial 
Commission has exclusive jurisdiction; but 
where recovery for a new or aggravated in- 
jury is sought against the physicians only, 
and neither the employer or insurance 
carrier is a party, the plaintiff may recover 
in an ordinary civil action for malpractice.” 
Hence the injured could recover before 
the Industrial Commission for his full in- 
jury and then turn to the Courts for that 
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part of his injury caused by malpractice 
which he could hold free and clear of any 
lien for compensation paid; this being 
achieved by the judicial declaration (see 
opinion of the California District Court 
of Appeals in the Heaton case) that the 
Commission had no authority to, and did 
not, award compensation benefits, for mal- 
practice. 

In Heaton vs. Kerlan™ the Supreme 
Court clarified the rule by recognizing a 
lien in favor of the insurer upon the re- 
covery from the malpractitioner. It was 
pointed out that the rule devised by the 
Lower Court would amount to a double 
recovery. The right of the Industrial Com- 
mission to include in its award the results 
of malpractice was recognized, and the 
Smith vs. Golden State case was specifically 
overruled. It is interesting to note that in 
this case the assured did not assert its lien 
for the full amount of compensation paid 
(as would have been done in ordinary 
third-party cases) but only for $1,425 of 
the $1,625 paid and for part of the total 
medical. This underscores the principle 
that the employer or his insurer should 
not be relieved of his liability for the in- 
itial injury. The Court, not the Industrial 
Commission, is the proper tribunal to de- 
cide how much of the compensation and 
medical benefits are lienable; and Dodds 
vs. Stellar” which reaffirms the Heaton de- 
cision, points out that the insurer has the 
burden of proving how much of those 
benefits were not due to the initial injury. 

New York evolved its rule in 1935 after 
several false starts by the lower courts. In 
Pitman vs. Chapman” it was held that the 
employee who took compensation could 
not sue the doctor; the third-party clause 
of the statute required the employee to 
elect. White vs. Matthews* held that the 
doctor and the employer were not joint 
tortfeasors since the Compensation liability 
was not predicated upon tort, and therefore 
the acceptance of compensation benefits 
did not bar a subsequent action for mal- 
practice. Almost simultaneously in Hoehn 
us. Schenck” another department of the 
Appellate Division came to the same con- 
clusion, but this Court seemed troubled by 
the double recovery which it termed “in- 
equitable” but said that the malpractition- 
er could not avail himself of this as a de- 
fense. Its suggestion was that the defend- 
ant should plead this in mitigation or that 
the insurer should go to equity to get back 
any over-payment. In Greenstein vs. For- 
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nell,” the Hoehn and White cases were fol- 
lowed and it appears that the defendant 
acted on the Second Department’s sugges- 
tion, for the Court said $6,000 was a fair 
verdict for the malpractice “making due 
allowance for” the $1,700 received in com- 
pensation benefits. 

In 1935 the rule was fixed by the Court 
of Appeals in Parchefsky vs. Kroll Bros.” 
P sustained a no-lost-wage injury in 1928, 
but filed claim with the Industrial Board 
for permanent partial disability in 1929; 
this was apparently to avoid the running of 
limitations, for he postponed any award 
until he disposed of a malpractice suit. 
After getting a $3,500 settlement, he pur- 
sued his compensation remedy and was 
awarded $1,626.00 for partial loss of a 
hand. The law then in force required the 
employee to elect, and once he had elected 
a third-party action he could recover only 
the amount by which compensation bene- 
fits exceeded the third-party recovery. The 
employer insisted that an election had been 
made and since the third-party recovery ex- 
ceeded the compensation benefits no com- 
pensation was due. The Court held in ef- 
fect that the election provided by statute 
could not properly be applied in such a 
case; “When the injury occurred the em- 
ployee had, in truth, no right of election, 
for at that time the physician’s negligence 
had not in any way contributed to the in- 
jury. Moreover, recovery for the physician’s 
negligence in aggravating the original in- 
jury would not compensate for damages 
caused solely by the original injury.” The 
decision was that the employee was entitled 
to compensation only for such injury as 
was not caused by the malpractice for 
which the doctor had paid damages; but 
the Court said, obiter, that once compensa- 
tion is taken the worker’s “right of action 
for malpractice passes to the party paying 
compensation.” This dictum was followed 
in two no-opinion cases Diloff vs. Burk” 
and Lang vs. Taylor,” and in 1941 the case 
of Balsley vs. Severance” stated that the 
Parchefsky case had overruled the White 
and Hoehn cases. In the Balsley case it was 
pointed out that the statute had been 
amended to permit the worker to take 
Workmen's Compensation benefits and al- 
so to sue the third party, provided such 
suit be filed within six months (thus New 
York is now in the same category as Wis- 
consin, Illinois, Texas, South Dakota and 
California); however, the six months had 
passed in the Balsley case, and the right of 
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action was vested in the employer. 

Maine, like New York, gives the worker 
the right to accept compensation and to 
pursue his remedy against the malpracti- 
tioner. In Mitchell vs. Peaslee” his right to 
sue the doctor was recognized, but because 
of failure to notify the employer who had 
paid compensation, the employee was held 
not to have perfected his right. 


A large group of States recognizes the lia- 
bility of the employer for compensation 
benefits, the liability of the doctor for dam- 
ages, and the right of the employer to be 
subrogated against the doctor but requires 
the employee to make an election—so that 
once he receives compensation benefits he 
no longer has the right to sue the doctor. 
In theory, this serves the interest of the 
workman nearly as well as the rule in the 
States mentioned above, since the employer 
in most States may recover full damages for 
the results of malpractice and then must 
pay over to the workman the excess above 
compensation paid; but in practice the 
workman may lose the right to any excess 
where there is a close relationship between 
the employer (or insurer) and the doctor. 
The employer may not want to sue its own 
company physician. Moreover, the em- 
ployee may have been receiving compensa- 
tion benefits for weeks or months before 
the act of malpractice occurs, and his right 
then to elect would be doubtful. 

In Michigan two parallel cases, Over- 
beek vs. Nex” and Vayda vs. DeWitt” were 
reviewed jointly on appeal. Both were in- 
stances of employees filing malpractice ac- 
tions after collecting full compensation. In 
an earlier case, Smith vs. Battjes,“ the 
order of remedies had been reversed and 
the insurer was denied credit for a $2,125 
settlement received by the employee from 
the doctor because “our law makes no pro- 
vision for the application of sums received 
by a claimant from a third party not con- 
nected wtih the original accident.” The 
Overbeek and Vayda cases, although un- 
willing to overrule the Smith case by name, 
dismissed it as one in which there was no 
proven malpractice and thus the payment 
had been a gratuity; and they held that 
as to the insurer’s right to subrogate there 
was no distinction between a third party 
who had caused the original injury and a 
malpractitioner. In deciding that there 
had been a deliberate election in favor of 
the compensation remedy, the Court re- 
marked: “It has been suggested that the 
employee may exercise his option to take 
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compensation before he has discovered the 
effects of malpractice and thus foreclose 
himself from any right against the physic- 
ian. However, the acceptance of compensa- 
tion for the original injury does not in any 
sense constitute an election under the Stat- 
ute. The employee retains his right against 
the third party until he has elected to take 
compensation, not only for the original in- 
jury, but also for the aggravated condition 
resulting from the malpractice.” 


Massachusetts, like Michigan, has work- 
ed out a solution which follows the five 
“common sense” principles formerly sug- 
gested, except that the employee’s oppor- 
tunity to recover common law damages is 
hampered by a requirement that he make 
an election. In Vatalaro vs. Thomas” a suit 
by a compensated employee against the 
malpractitioner was denied, it being 
held that the compensation award included 
the aggravation of the injury. Jordan vs. 
Orcutt” carries the pattern one step farther 
by holding that the insurer may properly 
recover from the doctor on behalf of the 
employee and of itself. The Massachusetts 
rule in this respect is unusual: “There is 
no anomaly in permitting recovery for 
which the employee cannot sue, nor in be- 
stowing upon him part of what the insurer 
obtained. There is no true subrogation. 
What the insurer obtained is a legislative 
grant to proceed at law which is its own.” 
The injured receives 80% of the amount 
by which the judgment exceeds the com- 
pensation paid. “The employee does not 
take this amount as the owner of a tort 
claim, he receives it as an additional com- 
pensation granted by the legislature under 
the Act.” 

The McDonald case“ was one in which 
an employee after receiving an eye injury 
for which he executed an unapproved “‘fi- 
nal reecipt,” lost his vision; he sued the in- 
surer for damages, alleging malpractice by 
a doctor in its employ. The Court held the 
employee had made an election. This 
seems rather harsh; it is difficult to see how 
he could have elected at a time when he 
was not aware of injury inflicted by mal- 
practice. Bear in mind, however, that this 
was a suit against the insurer who in most 
States is not subject to damage suits in any 
greater degree than is the employer but 
who was here regarded as a “person other 
than the insured” against whom a third- 
party action would lie(!) Had the doctor 
been a defendant, it is hard to believe the 
Court would have been so ready to dis- 
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cover an election. 

The Utah case of Baker vs. Wycoff™ is 
notable for its excellent documentation 
and orderly reasoning. It specifically holds 
that a malpractitioner is a third person as 
defined by the Compensation Law, that 
the results of malpractice are compensable, 
that receipt of compensation after knowl- 
edge of malpractice is an election which 
vests the third-party action in the employer 
or the insurer. In allowing the State Fund 
its recovery, the Court remarked that it 
should seek principles that would preclude 
a double recovery and on the other hand 
would avoid the possibility that a wrong- 
doer would go “unwhipped of justice.” 

North Dakota in Polucha vs. Landes“ re- 
fused to permit a compensated employee to 
recover from a malpractitioner, noting that 
the right of action had passed to the State 
Fund. 

The Indiana case of Seaton vs. U. S. 
Rubber Co.” involves a situation in which 
the employee had received no compensa- 
tion benefits other than medical treatment. 
Rejecting the doctrine that the compensa- 
tion remedy is exclusive in all cases or 
that, on the other hand, no compensation 
benefits are payable for the results of mal- 
practice, the court held that the usual 
third-party provision for election would 
operate; and that the acceptance of bene- 
fits prior to the knowledge of malpractice 
would not amount to an election. 

An Oregon case, Williams vs. Dale,” 
makes a rather harsh application of the 
rule of election. Following a previous case, 
McDonough vs. National Hospital Assn.,” 
it held that one who had received com- 
pensation could not sue the doctor, since 
his cause of action passed to the State 
Fund. In the Williams case, however, the 
employee asserted he had not even report- 
ed to the Industrial Commission the condi- 
tion caused by the malpractice; hence, as 
to this injury he had not made an election. 
The Court refused to give weight to this 
assertion, stating that the Compensation 
Law was enacted not only to provide em- 
ployees with a simple remedy for industrial 
injuries but also to minimize litigation and 
thus to ease the taxpayers’ burden. It is 
hard to understand how an employee can 
exercise his election to sue a malpractition- 
er if this case is followed. 

Roman vs. Smith” decided under the 
Idaho Act is another case that strikes at 
the right of election. In denying an action 
by the employee against the doctor, the 
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Court says that the remedy under the Act 
was “exclusive of all other remedies” and 
that workmen “would not, under the facts 
disclosed in the complaint, have a right to 
elect because the injury from the malprac- 
tice of the defendant was the proximate 
result of the original injury.” This case 
went farther than was necessary; Roman 
had taken Workmen’s Compensation bene- 
fits and all the Court needed to say was 
that his receipt of compensation amounted 
to an election. The Idaho Supreme Court 
disavowed the Roman doctrine in Hancock 
vs. Holliday” giving an employee an action 
against the doctor, where no compensation 
had been paid. 

The rule under the U. S. Longshore- 
men’s and Harborworkers’ Act, and thus 
also under the District of Columbia Act, 
has been held to be that the usual third- 
party rule governed; hence when one has 
been awarded compensation benefits his 
right of action against the doctor passes to 
his employer; Anderson vs. Allison.” 

Tennessee in Revell vs. McCaughan™ fol- 
lows the rule that a malpractitioner is a 
third party and that the employer or in- 
surer who has paid compensation is subro- 
gated to the third-party action; but an in- 
teresting variant to the rule is found in 
Keen vs. Allison™ where the employer made 
a settlement of his liability under the 
Workmen’s Compensation Act in which 
he waived his subrogation rights; the 
Court gave effect to the waiver and per- 
mitted the injured man to maintain his 
suit against the doctor. 

The law of Kentucky is not entirely 
clear, but the latest holding seems to put it 
in line with the states just mentioned. In 
Lanham vs. Himyar Coal Co.” it is indi- 
cated that the sole remedy for malpractice 
on the part of a company doctor was in the 
hands of the Compensation Board; “It was 
clearly never contemplated by the Act that 
a part of the injury should be allowed by 
the Board and another part recovered by 
suit”; but in Powell vs. Galloway” the 
Court seems to have veered toward the 
English and Kansas rule. Galloway was 
suing the doctor and the Court refused to 
permit evidence that he had received Work- 
men’s Compensation benefits saying “The 
employer was liable to pay compensation 
only for the injury sustained by the em- 
ployee while cranking the automobile and 
was not liable for any subsequent damages 
that may have been caused by the neglect 
of a physician. Plainly Galloway could not 
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recover compensation from his employer 
for injuries resulting to him for any negli- 
gence of his physician. Nor could the em- 
ployer, or his insurer, maintain any action 
against the physician for negligence to Gal- 
loway.” However, Black Mountain Corp. 
us. Middleton* which does not mention the 
Powell case seems to overrule it by striking 
down its major promise. Middleton was 
awarded compensation for an additional 
injury consisting of X-ray burns inflicted 
by a doctor’s negligence—which is just what 
the Powell case said was impossible. 


Three minority rules exist in contrast to 
the foregoing; in some states, the compen- 
sation remedy is the only one available 
and the doctor is no more subject to a 
common law action than the employer; in 
other jurisdictions, compensation is not 
payable for the results of malpractice, and 
the employer is compelled to seek relief in 
the courts for this part of his injury; still 
other cases allow the employee to enjoy the 
fruits of a compensation award and also 
of a suit against the malpractitioner. 

Washington decided one of the first 
American cases involving malpractice in a 
workmen’s compensation situation, Ross vs. 
Erickson Const. Co.” in which the em- 
ployee, after receiving compensation bene- 
fits, sued the employer and the doctor for 
malpractice. The Court dismissed the ac- 
tion as to both defendants, reciting the 
preamble of the Act to the effect that “all 
phases of the premises are withdrawn from 
private controversy” and that “all civil ac- 
tions and civil causes of action for such 
personal injuries are abolished.” While the 
case does not go into the question as to the 
employer’s (or State Fund’s) right to re- 
cover its payment from the malpractitioner, 
or the employee’s right to sue where no 
compensation has been received, the im- 
plication seems clear that such rights do 
not exist. To the objection that this gives 
a plaintiff only a partial recovery for his 
injuries, the Court says “what is or what 
is not a full recovery is a relative question.” 
Twenty years later the Ross case was reaf- 
firmed in Carmichael vs. Kirkpatrick™ 
where a remedy against the doctor was de- 
nied to an employee, although it was not 
shown that he had received any compensa- 
tion benefits. 

Georgia’s case of McConnell vs. Hames” 
is a suit for malpractice against the indus- 
trial surgeons and the insurer which hired 
them: it does not indicate what compensa- 
tion benefits, if any, had been paid. The 
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Georgia Act specifically provides that the 
results of malpractice shall be compen- 
sable. The Court not only dismissed the 
employer but also the doctor, with the com- 
ment that “all the parties were operating 
under the Workmen’s Compensation Act 
and defendant physicians were treating 
petitioner by virtue of that Act.” It dis- 
tinguishes the situation from one involv- 
ing a negligent third party in which the 
employee could recover full damages, hold- 
ing an amount equivalent to the award for 
the use of the employer’s insurer. It may 
be noted, too, that Georgia’s third-party 
section is defective and the employer is not 
ordinarily subrogated to the employee's 
rights. 


Iowa likewise gives the doctor a free ride. 
In Paine vs. Wyatt” an employee who had 
recovered compensation sued the doctor. 
The statute allows the employee to sue a 
third party at the same time he is receiving 
compensation, requiring him to repay the 
employer’s insurer out of the proceeds; but 
this Court held that the third-party clause 
did not apply to malpractice cases, because 
(says the Court) the word “injury” as used 
therein “clearly has reference to the origi- 
nal or substantive injury.” The Court is 
troubled because under that clause the em- 
ployer’s insurer would recoup all of the 
benefits paid (but note that Texas, Wis- 
consin, California and other courts have 
solved the problem of limiting the em- 
ployer’s lien to the benefits paid beyond 
the initial injury). Any attempt to appor- 
tion, says the Court, “ is to enter a field 
of extreme uncertainty” where “there could 
be no possible advantage to the employee 
other than it might enable him to occupy 
twice the broad zone of doubt in the appor- 
tionment and to obtain therein an overlap 
of his damages.” 

Missouri follows Iowa in Hanson vs. 
Norton," where the facts were similar to 
the Paine case, and where the Court held 
that the doctor was not a third party “be- 
cause he did not commit the original act 
which resulted in the original injury.” 

We may pause here in our review to re- 
mark that there is no commonsense reason 
to excuse the doctor for liability. The em- 
ployer who comes under the Act subjects 
himself to liability without fault to em- 
ployees for injuries arising out of and in 
the course of the employment; hence, it is 
not unfair to excuse him from damages be- 
yond the limit of the Workmen’s Compen- 
sation scheme. The doctor, however, con- 
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tributes no similar quid pro quo, and it is 
difficult to see why his liability for care- 
lessness in setting the leg of Doe, broken 
on the job, should be less than in the case 
of Roe’s leg, broken in the corner saloon. 


A recent New Jersey case, Burns vs. 
Vilardo,” seems to be going down the same 
road as the Iowa and Missouri cases. Stat- 
ing that the Workmen’s Compensation 
Act provides an exclusive remedy which 
“is in substitution of any right to any other 
method, form or amount of compensa- 
tion,” the Court holds that “since the 
original injury was not caused by the de- 
fendants, the case does not come within 
the rule permitting an employee to re- 
cover damages from a_ third-party tort- 
feasor.” This decision is not by a Court 
of last resort, and it is difficult to believe 
that a jurisdiction promulgating the 
soundly reasoned Tutino case* will permit 
this rule to become fixed in its jurispru- 
dence. 

Whether Oklahoma should be counted 
among the States which gives the doctor a 
free ride, or among those which allow the 
employer to subrogate, is difficult to an- 
swer. In the prolific litigation on the gen- 
eral subject there has been only one case 
holding the doctor, and that, Walker vs. 
Von Wedel," was on the basis of a ma- 
licious assault. Booth & Flinn vs. Cook,” 
Allen vs. Elk City Cotton Oil Co.” and 
Western Oil Drilling Co. vs. Snow were 
all cases where the employee’s right to com- 
pensation benefits for injuries arising out 
of malpractice were affirmed; Compton vs. 
Carter Oil Co.” was a suit against the em- 
ployer in which it was held the Industrial 
Commission has sole jurisdiction; Aetna 
Life Ins. Co. vs. Watts held the insurer 
liable for an independent tort; and in 
Markley vs. White® and Alexander vs. 
Von Wedel,” the employee who had re- 
ceived compensation benefits was held not 
to have a right of action against the doc- 
tor. Nowhere is there any mention of the 
right of the employee who has not 
“elected” compensation to sue the doctor, 
nor of the right of the employer to be sub- 
rogated against the malpractitioner. 

In the West Virginia case of Hinkel- 
man vs. Wheeling Steel Corp.” a suit by 
an employee (not stated whether he had 
been paid Workmen’s Compensation 
benefits) against the employer and the 
alleged malpractitioner was dismissed. As 
to the doctor it was held “his services ren- 
dered in furtherance of the employer's busi- 
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ness are the employer's acts. Consequent- 
ly, recourse must be had to the Workmen's 
Compensation Fund.” This non-liability 
of a co-employee for damages was declared 
to be bad law in Tawney vs. Kirkhart, 
(1947) 44 S. E. 2d 634, a case not involving 
malpractice; the Hinkelman case was spe- 
cifically frowned upon; and its rule may 
not be followed in another case. 

The second group of the minority rule 
cases includes the oldest cases on the sub- 
ject; Humber Towing Co. vs. Barclay” and 
Della Rocca vs. Stanley Jones & Co.” both 
English cases seeking compensation bene- 
fits from the employer for the results of 
malpractice, the first after damages had 
been recovered from the bonesetter and 
the second before action brought against 
the malpractitioner. In both instances it 
was held that incapacity due to unskillful 
surgical treatment was not due to the ac- 
cident. The British Courts seem to be ob- 
sessed with the phrase “novus actus inter- 
veniens.” 

The British cases were followed in the 
early Kansas case of Ruth vs. Wither- 
spoon-Englar Co.” which refused compen- 
sation for so much of an injury as came 
from improper treatment, on the ground 
that it did not arise out of and in the 
course of the employment. This rule was 
tested after 16 years in Cooke vs. Bun- 
ten” where the employee sued the malprac- 
titioner and was met with the defense that 
compensation had been paid for his ag- 
gravated injury. ‘The Court held the de- 
fense insufficient on the basis of the Ruth 
case, and went on a bit hysterically to point 
out that the compensation would be grossly 
inadequate for schedule injuries where the 
doctor might “cruelly bungle the treatment 
or let the suffering workman wait while he 
played a round of golf.” Such remarks 
prompt the rejoiner that the suffering 
workman might starve while waiting for a 
common law court to play a round of de- 
murrers; whereas a rule which allows com- 
pensation benefits to be paid while full 
common law recovery against the malprac- 
titioner is being pursued for the joint bene- 
fit of all parties aggrieved, seems to have 
some merit. 

The Alaska case of Ellamar Mining Co. 
vs. Possus*® was an action against the em- 
ployer on two counts, one under the 
Workmen’s Compensation Act for the in- 
itial injury and the second for common law 
damages for “failure to furnish timely and 
sufficient surgical care.” The Court in 
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passing on the pleadings held that there 
was no overlapping of damages since the 
injury alleged in the second count did not 
arise out of and in the course of employ- 
ment. 

Three other cases enunciating this doc- 
trine have been overruled; two, Smith vs. 
Golden State Hospital” and Powell vs. Gal- 
loway” have previously been discussed. 
Viita vs. Fleming” allowed a compensated 
employee to recover from the doctor, stat- 
ing “it is a strain to hold that a settlement 
between an injured man and the wrong- 
doer, whether made under the Workmen’s 
Compensation Act or outside of it includes 
the claim against his physician for a sep- 
arate injury.” This reasoning was expressly 
disapproved by McGough vs. McCarthy 
Improvement Co.” infra. 

The English-Kansas rule has little to rec- 
ommend it. To say that an alternative 
would bar the employee from recovering 
more than compensation benefits is to 
ignore the majority rule at its full develop- 
ment. It is unfair to remit the injured 
man to the delay and uncertainty of the 
courts for this much of his remedy; the 
Workmen’s Compensation Acts were de- 
signed to avoid just such delay. Moreover, 
the seeds of double recovery lie in the ap- 
plication of the rule. We have seen how 
the Smith vs. Golden States case opened the 
door for double payment, and we shall 
note that the Viita case did likewise. There 
is a suspicion that Cooke vs. Bunten might 
be a double payment case; the doctor 
sought to defend on the basis that all in- 
juries had been compensated. It is not 
hard to imagine a case where an injury is 
settled by lump sum agreement or award 
without the slightest suggestion that mal- 
practice contributed to its severity; then 
after the re-opening period has expired a 
malpractice suit is begun for the same in- 
jury. There is small comfort for the em- 
ployer then to learn that he was not obli- 
gated to pay the full amount claimed be- 
fore the Industrial Commission. 

This brings us to the final group of cases, 
those involving double payment for the 
same injury. Minnesota is the chief pro- 
ponent of that rule. In McGough vs. Mc- 
Carthy Improvement Co." the workman ac- 
cepted compensation benefits amounting 
to $5,000 and sued the doctor for malprac 
tice, setting the latter claim for $1,500. 
The employer then asked the Industrial 
Commission either to give credit against 
the compensation payable or in the altern- 
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ative to rule that the employer did not owe 
compensation for any part of the injury 
caused by malpractice. The Court refused 
to give the employer either form of relief. 
It pointed out that the remedy of compen- 
sation benefits was contractual in nature 
whereas the right of action for malpractice 
is in tort, and argued that payment by 
someone not a party to the contract could 
not be held to wipe out the employer’s lia- 
bility under that contract. The third-party 
section of the statute does not apply to mal- 
practice cases but relates only to cases 
where the original injury is inflicted by a 
third party. It approves the result of the 
Viita case insofar that it holds that an em- 
ployee who had received compensation 
could maintain a malpractice action, but it 
disapproves the language in that case 
which holds that compensation could not 
be recovered for the effects of malpractice. 

One eminent authority (Schneider) on 
Workmen’s Compensation refers to the 
McGough case as a well reasoned opinion. 
We cannot join in that tribute. It is hard 
to understand what needful social bene- 
fit is conferred by allowing a double re- 
covery. Distinction between the contrac- 
tual remedy of Workmen’s Compensation 
and the tort remedy for malpractice is 
sound from the viewpoint of the law stu- 
dent; but when such a distinction is used 
to produce an inequitable result in the 
practical world of affairs it becomes mere- 
ly legalistic theory. There is no more rea- 
son why a double recovery should be had 
in a malpractice case than in an ordinary 
third party action. 


It is probable that Ohio, which regards 
Workmen’s Compensation as group acci- 
dent insurance and allows the employee 
full recovery against the third party in ad- 
dition to the compensation, would take 
the same course as to malpractice cases. 

It will be noted that the early California 
cases and one early Michigan case allowed 
a double recovery but in both States the 
rule was later disavowed, also some of the 
early New York cases allowed a double 
recovery but suggested a circuitous method 
whereby a practical ultimate result could 
be obtained. 

One of the authorities relied on in the 
McGough case was the Colorado decision 
of Froid vs. Knowles.“ Whether this case 
actually is a proponent of double recov- 
ery or is to be explained on some other 
ground, depends on the viewpoint. The 
workman had accepted from his employer 
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full compensation and had executed a final 
receipt. He then sued the doctor who 
claimed that the settlement with the em- 
ployer had discharged his liability. The 
Court said “What the plaintiff received 
from his employer resulted from relation; 
what he seeks from the defendant is based 
on the latter’s alleged fault. The pleadings 
do not indicate that the employer intended 
to pay for the secondary injuries which 
plaintiff alleges he suffered at the hands 
of the defendant.” ‘The previous case of 
Hennig vs. Crested Butte Mining Co.” 
seems Clearly to indicate that the compen- 
sation remedy is applicable to the result of 
malpractice; howéver, the Court in the 
Froid case sought to distinguish the prev- 
ious decision. The conclusion of the Froid 
case is “while some Courts are disposed to 
hold otherwise, we are disposed to the 
view that, no less than in other circum- 
stances, to deny relief of the victim of 
malpractice simply because he has received 
compensative relief under the statute, is 
fraught with potential ill-being.” Whereas, 
the Minnesota law gives the employee the 
privilege of accepting compensation and 
proceeding against a third party, the 
Colorado law is one which requires the em- 
ployee to make an election and if he elects 
to receive compensation the employer is 
subrogated but only may recover the 
amounts it has paid or incurred; hence, 
there is no excess judgment to be paid 
over to the injured man in such case. 

The Froid case proceeds merely on the 
pleadings and we do not know what the 
ultimate distribution of the damages might 
have been; it is possible that some safe- 
guard was made against a double recovery. 
It is quite probable that all the Court was 
trying to do was to avoid the finding of an 
election which would have conferred an 
undeserved benefit on the doctor and 
would have deprived the employee from 
recovering his damages in excess of com- 
pensation. Under this view the case need 
not be considered a double-payment case. 
Time and later decisions will be necessary 
before the true tenor of this case can be 
ascertained, 

Thus it would appear that in 18 juris- 
dictions (Calif., D. C. and Longshore- 
men’s, Idaho, Ill., Ind., Ky., Maine, Mass., 
Mich., Neb., N. Y., N. D., Ore., S. D., 
Tenn., Texas, Utah and Wisc.) the rule in 
Workmen’s Compensation cases involving 
an element of malpractice is substantially 
the same as that where ordinary third- 
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party liability is involved. In 12 jurisdic- 

tions (Alaska, Colo., Ga., Iowa, Kas., 

Minn., Mo., N. J., Okla., Wash., W. Va. 

and England) there are various minority 

rules. No decisions have been found in the 
remaining jurisdictions. 

The majority decisions are almost equal- 
ly divided between those which permit the 
employee to proceed against the malprac- 
titioner after receiving compensation bene- 
fits, and those requiring him to elect; but 
this difference is one of Statute and not 
of principle. Statutory revisions to do 
away with election while preserving safe- 
guards against double recovery seem to be 
in order. Not all the states which allow 
recovery by employee or employer-insurer 
against malpractitioners have had occa- 
sion to consider the problem of limiting 
the employer’s ultimate recoupment to so 
much of his outlay as exceeds what would 
have been paid had there been no malprac- 
tice. 

The minority rule jurisdictions may be 
divided into three categories: (1) Those 
in which the employee’s sole remedy for 
the additional injury inflicted by malprac- 
tice is under the Workmen’s Compensation 
Act, and due to the absence of subrogation 
a doctor is permitted to go scot-free: 
Wash., Ga., Mo., Iowa, Okla., N. J. and 
W. Va.; (2) Those in which the compen- 
sation remedy is not available for the re- 
sults of malpractice, and the employee's 
sole remedy is against the doctor at com- 
mon law; Kansas, England and Alaska; and 
(3) those in which the employee may re- 
cover Workmen’s Compensation benefits 
for the results of malpractice and may also 
recover damages from the _ malpracti- 
tioner, and keep the fruits of both: Minn. 
and Colo. In many cases the reasoning is 
obscure and it is probable that clarifying 
decisions will remove some States from 
these categories. 

NOTES 
I—Preliminary Discussion 
1. Restatement Torts, Sec. 457, 872; 39 A. 

L. R. 1268; Martin vs. Cunnningham, 93 
Wash. 517, 161 Pac. 355, LRA I1918A 225; 

Shipley vs. Wellwood Silk Throwing Mills 

(1932) 164 Tenn. 281, 47 S. W. 2d 561. 

. Labatt: Master and Servant, 2d ed., 1913, 
pp. 6214-23; dictum in Ross vs. Erickson 
(n.48) . 

3. Radman vs. Haverstro, 119 N. Y. 659, 23 
N. E. 1150, 

4. Fisher vs. Milwaukee Elec. Ry. Co., 173 
Wis. 57, 180 N. W. 269. 


no 


II—Claims for W C. benefits for effects of mal- 
practice. 
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Singleton vs. Hope Engineering Co. (1931) 
223 Ala. 538, 137 So. 441. 


. Drengwitz vs. Lincoln Park Corp. (1925) 


317 Ill. 302, 148 N. E. 79. 


. National Rolling Mill Co. vs. Kish (1923) 


80 Ind. App. 331, 139 N. E. 454. 


. Black Mountain Corp. vs. Middleton (1932) 


243 Ky. 527, 49 S. W. 2d 318. 


. Smith vs. Battjes Co. (1918) 204 Mich. 9, 


169 N. W. 943. 


. Wingate vs. Evans Model Laundry (1932) 


123 Neb. 844, 244 N. W. 635. 


. Parchefsky vs. Kroll Bros. (1935) 267 N. 


Y. 410, 196 N. E. 308. 


- Booth & Flinn Ltd. vs. Cook (1920) 79 


Okla. 280, 193 Pac. 36. 


. Allen vs. Elk City Cotton Oil Co. (1927) 


125 Okla. 142, 256 Pac. 898. 


. Western Oil Drilling Co. vs. Snow (1939) 


. Hornetz vs. Phila. & R. Coal Co. 


. Gunnison Sugar Co. vs. 


185 Okla. 545, 94 Pac. 2d 902. 

(1923) 
277 Pa. 40, 120 Atl. 662. 

Visnic vs. Westmoreland Coal Co. (1944) 
155 Pa. Super. 199, 38 Atl. 2d 539. 


Indus. Comm. 
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Lanham vs. Himyar Coal Corp. (1927) 218 
Ky. 55, 290 S. W. 1039. 


38. Ford vs. Louisiana & Ark. Ry. Co. (La. 


App. 1940) 196 So. 403. 

- McDonald vs. Employer’s Lia. Assur. Corp. 
(1934) 288 Mass. 170, 192 N. E. 608. 

. Oleszek vs. Ford Motor Co. (1922) 217 
Mich. 318, 186 N. W. 719. 

. Hughes vs. Maryland Cas. Co. (1934) 229 
Mo. App. 472, 76 S. W. 2d 1101. 

. Tutino vs. Ford Motor Co. (1933) 111 N. 
J. L. 435, 168 Atl. 749. 

. Hoover vs. Globe Indemnity Co. 
202 N. C. 655, 163 S. E. 758. 

. Polucha vs. Landes (1930) 60 N. D. 159, 
233 N. W. 264. 

. Brown vs. Sinclair Refining Co. 
86 Okla. 143, 206 Pac. 1042. 

. Compton vs. Carter Oil Co. (Okla. 1922) — 
C. C. A.—283 Fed. 22. 

. Kirby Lumber Co. vs. Ellison (Tex. Civ. 
App. 1925) 270 S. W. 320. 

. Ross vs. Erickson Const. Co. (1916) 89 
Wash. 634, 155 Pac. 153; LR.A. 1916F, 319. 

. Hinkelman vs. Wheeling Steel Corp. 
(1933) 114 W. Va. 269, 171 S. E. 538. 


(1932) 


(1922) 


(1929) 73 Utah 535, 275 Pac. 777. 
Denied 
18. Ellamar Mining Co. vs. Possus 
1918) 159 CCA 474, 247 Fed. 420. 
19. Ruth vs. Witherspoon-Englar Co. 
98 Kans. 179, 157 Pac. 403. 
20. Humber Towing Co. vs. Barclay 
1911) 5 Butterworth W. C. C. 142. 
21. Della Rocca vs. Stanley Jones & Co. (Eng. 50. 


IV—Suits for damages against malpractitioners 
where injuries were received in employments 
under W. C. laws. 

A. Where compensation benefits had been ac- 
cepted. 

Awarded (or remanded with possibility of a 
verdict) . 

Smith vs. Golden State Hosp. (1931) 111 


(Alaska, 
(1916) 
(Eng. 


1914) 7 Butterworth W. C. C. 101, 6 N. C. 
C. A. 624. 


11I—Suits for damages arising out of malpractice 


aga 


inst employer (or insurer) operating under 


W. C. law. 

Awarded (or remanded with possibility of a 
verdict) 
22. Steiner vs. Goodyear Tire & Rubber Co. 


23. 
24. 
25. 
26. 
27. 
28. 


(1931) 115 Cal. App. 162. 

Lopatka vs. Chandler (U. S. Dist. Ct. Ill., 
1949) 1949 C. C. H. Negl. Cases 3577. 
Crawley vs. General Motors Truck Corp. 
(1932) 259 Mich. 503, 244 N. W. 143. 
Vesel vs. Jardine Mining Co. (1940) 110 
Mont. 82, 100 Pac. 2d 75. 

Denes vs. R. M. Hollingshead Co. (1928) 
7 N. J. Misc. 39, 145 Atl. 321. 

Aetna Life Ins. Co. vs. Watts (1931) 148 
Okla. 2, 296 Pac. 977. 

Ashby vs. Davis Coal & Coke Co. (1924) 95 
W. Va. 372, 121 S. E. 174. 


Denied 


29. 
30. 


31. 
32. 


Nall vs. Ala. Utilities Co. (1931) 224 Ala. 
33, 138 So. 411. 

Sarber vs. Aetna Life Ins. Co. (Calif. 
1928) —C. C. A.—23 Fed. 2d. 434; cert. den. 
277 U. S. 577. 

Fitzpatrick vs. Fidelity & Casualty Co. 
(1936) 7 Cal. 2d 230, 60 Pac. 2d 276. 
Nelson vs. Associated Indem. Co. (1937) 
19 Cal. App. 2d 564, 66 Pac. 2d 184. 


. Hennig vs. Crested Butte Anthrac. Mining 


Co. (1933) 92 Colo. 459, 21 Pac. 2d 1115. 


- McConnell vs. Hames (1932) 45 Ga. App. 


307, 164 S. E. 476. 


Cal. App. 667, 296 Pac. 127. 

. Steiner vs. Goodyear Tire & Rubber Co. 
(1931) 115 Cal. App. 162, 300 Pac. 981. 

. Cummings vs. Auriemma (1935) 7 Cal. 
App. 2d 208, 46 Pac. 2d 209. 

. Smith vs. Coleman (1941) 46 Cal. App. 
2d, 507, 116 Pac. 2d 133. 

. Froid vs. Knowles (1934) 95 Colo. 223, 36 
Pac. 2d 156. 

. Huntoon vs. Pritchard (1939) 371 Ill. 36, 
20 N. E. 2d 53. 

. Viita vs. Fleming (1916) 
155 N. W. 1077. 

. McGough vs. McCarthy Improvement Co. 
(1939) 206 Minn. 1, 287 N. W. 857. 

. White vs. Matthews (1927) 221 App. Div. 
551, 224 N. Y. Supp. 559, reversing 130 
Misc. 301, 223 N. Y. Supp. 415. 

. Hoehn vs. Schenck (1927) 221 App. Div. 
371, 223 N. Y. Supp. 418. 

. Greenstein vs. Fornell (1932) 143 Misc. 880, 
257 N. Y. Supp. 673. 

. Walker vs. Von Wedel 
292, 237 Pac. 86. 

. Benson vs. Sioux Falls Clinic (1934) 62 S. 
D. 324, 252 N. W. 864. 

. Pedigo vs. Croom (Tex. Civ. App. 1931) 
37 S. W. 2d 1074. 

. Hoffman vs. Houston Clinic 
App. 1931) 41 S. W. 2d 134. 

. McNutt vs. Pugh (1931) 206 Wis. 62 238 
N. W. 872. 


132 Minn. 128, 


(1925) 108 Okla. 


(Tex. Civ. 


Denied 
66. Anderson vs. Allison (Wash. 1942, decided 


under U. S. Longshoremen’s Act) 122 Pac. 
2d 484, 139 A. L. R. 1003. 


. Spelman vs. Pirie (1924) 233 Ill. App. 6. 
. Seaton vs. U. S. Rubber Co. (1945) 223 
Ind. 404, 61 N. E. 2d 177. 


67. Roman vs. Smith (Idaho, 1930) 42 Fed. 
2d 931. 
68. Spelman vs. Pirie (1924) 233 Ill. App. 6. 
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. Paine vs. Wyatt (1933) 217 Iowa 1147, 
N. W. 78. 
. Mitchell vs. 
2d. 302. 
. Vatalaro vs. Thomas (1928) 262 Mass. 
160 N. E. 269. 
. Overbeek vs. Nex (1933) 261 Mich. 
246 N. W. 196. 
. Vayda vs. DeWitt (1933) 261 Mich. 165, 
246 N. W. 199. 
. Hanson vs. Norton (1937) 340 Mo. 1012, 
103 S. W. 2d 1. 
5. Burns vs. Vilardo (1948) 26 N. J. 
277, 60 Atl. 2d 94. 
. Pitman vs. Chapman (1925) 121 Misc. 88, 
200 N. Y. Supp. 235. 
- Diloff vs. Burk (1936) 249 App. Div. 7 
292 N. Y. Supp. 998. 
. Lang vs. Taylor (1938) 253 App. Div. 
2 N. Y. Supp. 2d 635. 
. Balsley vs. Severance (1941) 
492, 26 N. Y. Supp. 2d 190. 
. Markley vs. White (1934) 168 Okla. 244, 
32 Pac. 2d 716. 
. Alexander vs. Von Wedel 
Okla. 741, 37 Pac. 2d 252. 
. McDonough vs. Natl. Hospital Assn. (1930) 
134 Oreg. 451, 294 Pac. 351. 
. Williams vs. Dale (1932) 139 Oreg. 105, 
8 Pac. 2d 578. 
. Revell vs. McCaughan 
532, 39 S. W. 2d 269. 
5. Ross vs. Erickson Const. Co. (1916) 89 
Wash. 634 155 Pac. 153, LRA 1916 F. 319. 
B. Where compensation benefits had not been 
accepted after claimant knew of malpractice 
(or no benefits accepted) . 
Awarded 
86. Hancock vs. Halliday (Idaho 1943) 150 Pac. 
2d 137, 149; 154 ALR 295. 
87. Seaton vs. U. S. Rubber Co. 
Ind. 404, 61 N. E. 2d 177. 
88. Keen vs. Allison (1933) 166 Tenn. 218, 60 
S. W. 2d 158. 


Peaslee (Me. 1948) 63 


156, 


Misc. 


261 App. 


(1934) 169 


(1931) 162 Tenn. 


(1945) 223 
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89. Pawlak vs. Hayes (1916) 162 Wis. 503, 156 
N. W. 464. 
Denied 
90. Ellamar Mining Co. vs. Possus (Alaska 
1918) 159 C. C. A. 474, 247 Fed. 420. 
C. Not evident whether compensation benefits 
accepted. 
N. E. 661. 
99. Burks vs. Packer (1943) 143 Nebr. 373, 9 N. 
W. 2d 471. 
100. Baker vs. Wycoff (1938) 95 Utah 199, 79 
Pac. 2d 77. 
101. Lakeside Bridge & Co. vs. Pugh (1931) 206 
Wis. 62, 238 N. W. 872. 
Denied 
102. Ansbach vs. Dept. Indus. Relations (1929) 
99 Cal. App. 677, 279 Pac. 224. 
103. Smith vs. Battjes Co. (1918) 204 
169 N. W. 943. 
104. McGough vs. McCarthy Improvement Co. 
(1939) 206 Minn. 1, 287 N. W. 857. 
Awarded 
91. Cooke vs. Bunten (1932) 135 Kans. 558, 11 
Pac. 2d 1016. 
92. Powell vs. Galloway (1929) 229 Ky. 37, 16 
S. W. 2d 489. 
Denied 
93. McConnell vs. Hames (1932) 45 Ga. App. 
307, 164 S. E. 476. 
94. Carmichael vs. Kirkpatrick 
Wash. 609, 56 Pac. 2d 686. 
95. Hinkelman vs. Wheeling Steel Corp. (1933) 
114 W. Va. 269, 171 S. E. 538. 
V—Subrogation against malpractitioners by em 
ployers (or insurers) who have paid compensa- 
tion. 
Allowed 
96. Heaton vs. Kerlan 
166 Pac. 2d 857. 
97. Dodds vs. Stellar (1947) 30 Cal. 2d 496, 183 
Pac. 2d 658. 
98. Jordan vs. Orcutt (1932) 279 Mass. 413, 181 


Mich. 9 


(1936) 185 


(1946) 27 Cal. 2d 716, 


Trespasser In The Role Of Carrier Of Inherently Dangerous 
Article Causes Liability 


By EpmMuND S. Brown 
Buffalo, N. Y. 


OUR children entered the fairgrounds 
in Hamburg, New York, by climbing 
a fence and started a chain of events which 
resulted in an involved and interesting law- 
suit. The Court of Appeals of New York 
terminated this litigation by its decision in 
the case of Kingsland vs. Erie County Agri- 
cultural Society and International Fire- 
works Company, 298 New York 409, 84 
Northeastern (2d) 38. 
For many years the Erie County Agricul- 
tural Society has conducted a County Fair. 
In addition to the agricultural and educa- 


tional exhibits, there are amusements and 
fireworks. In preparing for the Fair in 
1945, the Agricultural Society entered into 
a written contract with the International 
Fireworks Company for an exhibition of 
fireworks. Twelve boxes of fireworks were 
shipped to the fairgrounds. The boxes con- 
tained two types of fireworks: (1) “aerial 
bombs” which were fired from iron pipes 
or “mortars” set in the ground and when 
lighted would be propelled into the air and 
burst into different colors, and (2) “ground 
bombs” which were connected on the 
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ground in a series of twenty-five and which 
would explode and make a loud noise. 

The Fireworks Company sent one Mur- 
ray, its vice president and general manager, 
and also another employee to take charge 
of the exhibition. 

The fireworks were stored in a small 
building on the fairgrounds. Each night 
the Fair superintendent would take nailed 
boxes of fireworks from the building to the 
location on the fairgrounds where they 
were to be fired, delivering them to some- 
one connected with the Fireworks Com- 
pany. 

On Monday night, the first night of the 
Fair, three of the bombs failed to explode. 
The Fireworks Company employee picked 
them up and returned them to the build- 
ing where the other fireworks were stored. 
This was done without notice to the Agri- 
cultural Society. These bombs remained in 
the building until Saturday night, the last 
night of the Fair, when the Fireworks 
Company employee took them to the fire- 
works area on the fairgrounds and secreted 
them, as he claimed in a box. They were 
wrapped up in a newspaper and covered 
up. They were to be returned to the fac- 
tory of the Fireworks Company and there 
destroyed. 

The fireworks area was located in the 
oval formed by the race tracks on the fair- 
grounds. This area was well lighted. The 
Fireworks Company operator prepared the 
exhibit and claimed that someone from the 
Fireworks Company remainéd in this area 
at all times. 

At about 8:30 P. M. on Saturday, Wil- 
liam Kingsland, aged thirteen; Robert 
Shuttleworth, aged thirteen; William Ryan, 
aged fifteen, together with Shuttleworth’s 
sister, aged fifteen, climbed the barbed 
wire fence and entered the fairgrounds. 
Later the girl left the three boys. They 
claimed they passed the fireworks area on 
two occasions that evening. There was 
nothing to attract their attention. On the 
second occasion William Ryan and Rob- 
ert Shuttleworth walked on ahead for a dis- 
tance of eight to ten yards when they no- 
ticed that William Kingsland was not with 
them. They went back to where the Kings- 
land boy had stopped. William Kingsland 
had discovered three bombs in a box and 
handed one to Ryan, one to Shuttleworth 
and kept the other himself. This was 
about 9:30 P. M. They concealed the 


bombs under a horse show box. After the 
fireworks display, the boys retrieved the 
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bombs. They intended to discharge one 
that night but the mother of the Kingsland 
boy appeared, which changed their plans. 
They considered discharging them the 
following day. While in front of his home, 
William Kingsland displayed the bomb to 
his mother and told her where he got it. 
It was dark and Mrs. Kingsland told her 
son he must take it back to the fairgrounds. 
William took the bomb into the Kingsland 
home and put it on the kitchen table. His 
mother told him to take it outside and put 
it underneath the steps as she did not want 
it in the house. William failed to follow 
his mother’s instructions and put it at the 
foot of his bed. When William got up on 
Sunday morning, his two little sisters and 
little brother had this bomb. Eugene, aged 
twelve, took the bomb away from the 
younger children and tossed it to William. 
Subsequently, Robert Kingsland, aged sev- 
en, obtained it and ran outside the house, 
where an explosion occurred. In the ex- 
plosion Robert lost his left hand and in- 
jured his face, head and abdomen. 

Suit was instituted by Robert Kingsland 
to recover damages for personal injuries 
and by his father, Frederick G. Kingsland, 
to recover for hospital and medical ex- 
penses incurred in behalf of his son. The 
action was against the Agricultural Society 
and the Fireworks Company. Each defend- 
ant denied negligence and, in addition, 
each filed a cross-claim claiming reimburse- 
ment from the other in the event the plain- 
tiffs recovered judgments. 

These circumstances gave rise to a num- 
ber of legal questions. The defendants 
urged that the case of Perry vs. Rochester 
Lime Company, 219 New York 60, was 
a strong precedent that they were not 
liable. In the Perry case, the defendant 
stored a chest of nitroglycerin caps in a 
public place, in violation of the law, where 
boys were accustomed to play and fish. 
The caps were packed in tin boxes and 
stored in wooden boxes. The wooden 
boxes were without marks and they had 
sliding covers which were closed. Boys 
stole some of the caps and later exploded 
one which killed a playmate. In holding 
that the Rochester Lime Co. was not liable. 
Judge Cardozo at pages 63 and 64 of his 
opinion stated: 


“The defendant stored the explosives 
without a permit and in violation of an 
ordinance. It stored them, moreover, in 
a public place. It thus became a wrong- 
doer, and answerable as such for the 
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proximate consequences of the wrong. It 
became answerable, in other words, for 
those consequences that ought to have 
been foreseen by a reasonably prudent 
man (citing cases). But we cannot say 
that what was done with these explosives 
was something that ought to have been 
foreseen. The chest, it is true, was open, 
but the caps were not exposed. A large 
wooden box hid them. The boys did not 
play with caps scattered about loosely. 
They did not play at all. They carried 
away a large wooden box containing 
thirty-three smaller boxes, and appro- 
priated the contents. They stole the caps 
in quantities that must have carried 
notice even to boys of their age that the 
act was wrongful. Indeed, there is good 
reason to believe that they stole, not for 
play, but for profit, intending to sell the 
spoils as junk. The defendant had done 
nothing to invite or provoke this theft. 
It had not scattered the caps about, or 
even exposed them to view, so that chil- 
dren might feel tempted, and perhaps 
licensed, to handle and play with them. 
It had packed the caps in tins, and then 
hidden the tins from sight by packing 
them in wooden boxes. The theft of one 
of the boxes was no more to be looked 
for than the theft of the whole chest. It 
was possible, of course, that the contents 
would be stolen by boys, or even by 
adults. But nothing in the situation 
made that outcome probable. In short, 
a series of new and unexpected causes in- 
tervened and had to intervene before 
these explosives could bring death to 
Perry. Not one of them was within the 
range of reasonable expectation. Boys 
discovered the hidden caps, stole a box, 
carried it to their home a half a mile 
away, and killed a playmate. His death 
was not the proximate result of the open 
chest in the highway.” 


In the Kingsland case, four judges in the 
Court of Appeals held that the Perry case 
was not controlling and affirmed the ver- 
dicts in favor of Robert Kingsland in the 
sum of Sixteen Thousand Dollars ($16,000) 
and in favor of his father in the sum of 
One Thousand Three Hundred Twenty- 
five Dollars ($1,325). Two judges based 
their dissent on the determination in the 
Perry case. 

Judge Conway writing for the majority 
of the court stated that the issue of proxi- 
mate cause was properly left to the jury. 
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From page 424 of the opinion the fol- 
lowing is quoted: 


“The issue of proximate cause was also 
properly left to the jury. In Carlock 
us. Westchester Lighting Company, (268 
New York 345, 350), we said: ‘Where 
harmful consequences are brought about 
by intervening and independent forces, 
the operation of which might have been 
reasonably foreseen, there is no break in 
the chain of causation of such character 
as to relieve the actor from liability.” 
Judge Conway also stated at page 424: 

“The taking and carrying away of the 
fireworks here was readily foreseeable.” 


The Perry case was distinguished by dem- 
onstrating that nitroglycerin caps were not 
exposed but were stored inside three con- 
tainers only the largest of which was open. 

Judge Conway at page 420 of his opinion 
in the Kingsland case refers to condition 
of the bombs found by the Kingsland boy 
as follows: 


“The testimony of the Kingsland boy 
as to the condition in which he found 
the bombs, and which was generally cor- 
roborated by the other two boys, is at va- 
riance with the testimony of Davito as to 
the condition in which he left them. 
The Kingsland boy testified that he saw 
an open box with a partition in the mid- 
dle of it which was “standing up” on 
end so that the partition made a “shelf.” 
In the bottom half he said were ‘some 
mortars or pipes * * * about ten of them 
in the bottom there.’ On the center shelf 
or partition ‘there was three (bombs) 
on the outside bigger ones than the ones 
I took and there was three in a paper 
bag or some newspaper on the top.” ‘The 
six bombs ‘were sitting, the three were 
sitting on the outside of the paper and 
there was two or three or four on the in- 
side of the paper.’ He did not take the 
larger bombs but reached into the paper 
bag or newspaper which was “laying flat 
down” and “already opened at the top” 
and took out the smaller three bombs 
and the two fuses.” 


Referring to the Perry case at page 426 
Judge Conway states: 


“It is also to be noted that our hold- 
ing in that case was carefully limited by 
the following statement (p. 65): ‘Noth- 
ing in our ruling is in conflict with the 
recognition of a duty to protect the 
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young and heedless from themselves, and 
guard them against perils that may rea- 
sonably be foreseen. To define the orbit 
of that duty is unnecessary now. (Tra- 
vell vs. Bannerman, 71 App. Div. 539; 
174 N. Y. 47 (and citing other cases). It 
is enough to assume that there are times 
and circumstances that will call the duty 
into play.” 


Judge Conway calls attention to the testi- 
mony in the Kingsland case at page 426: 


“Here there was evidence that the 
bombs were left exposed from about 5:00 
P.M. to nearly 10:00 P.M. at the firing 
point where fireworks had been display- 
ed at the fair on five consecutive, pre- 
ceding nights. The very purpose of the 
display was to attract crowds in which 
there was concededly a_ considerable 
number of children. These particular 
boys had been there on previous nights. 
Indeed it is difficult to think of a place 
more attractive to children than a fixed 
fireworks display area at a county fair 
and an article more inviting as a 
souvenir or plaything than a fireworks 
bomb, either exploded or unexploded.” 


Regarding the claim that the boys were 
trespassers, Judge Conway at page 423 


states: 


“The fact that the boys may have been 
trespassers on the fairgrounds is imma- 
terial, since there was sufficient evidence 
that the article which caused the injury 
was ‘inherently dangerous.” One who 
keeps an explosive substance is ‘bound 
to the exercise of a high degree of care 
to so keep it as to prevent injury to oth- 
ers’. (Travell vs. Bannerman, 174 N.Y. 
47, 51). The degree of care required is 
commensurate with the risk involved, de- 
pending upon such circumstances as the 
‘dangerous character of the material’ and 
its accessibility to others, particularly 
children whose presence should have 
been anticipated, regardless of whether 
or not they are trespassers. (See Beick- 
ert vs. G. M. Laboratories, 242 N. Y. 
168, 172, 174-175; Travell vs. Banner- 
man, supra; 35 C. J. S., Explosive Sec. 
5, pp. 227-231; 22 Am. Jur., Explosions 
and Explosives, Sections 14, 18’). 


Judge Lewis writing the dissenting opin- 
ion states at page 433: 


“Believing, as I do, that the facts in 
the present case fit squarely within, and 
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call for the application of the rule in 
Perry vs. Rochester Lime Company, (219 
New York 60), I shall quote presently 
from this court’s opinion in that case 
which, as I view it, calls for a reversal of 
the judgment we are now reviewing. 
Before doing so I refer to testimony 
given by William Kingsland on the vital 
point in the present case. After stating 
that while walking about the bombing 
area he looked into a partitioned box 
which stood on end, he testified as fol- 
lows on direct examination: 

“Q. Now, will you tell us in your own 
words what was down there in the bot- 
tom? 

“A. In the bottom was some mortars or 
pipes or whatever they call them, about 
ten of them in the bottom there. 

“Q. And how many bombs did you see 
there? 

“A. Well, there was three on the out- 
side bigger ones than the ones I took and 
there was three in a paper bag or some 
newspaper on the top. 

“Q. Where were those six bombs you 
now describe? 

“A. Well, they were sitting, the three 
were sitting on the outside of the paper 
and there was two or three or four on 
the inside of the paper. 

“Q. And were they on this center 
shelf or partition? 

“A. Yes, sir. 

“Q. They were all in there, were they? 

“> 2° 9 

‘ Now, you say you are not sure 
whether it was a paper bag or a news- 
paper that the others were in, is that 
right? 

“A. Yes, sir. 

“Q. But there were some others in 
some form of paper around them? 

“A. Te, oe. * *'? 

“Q. Now, you didn’t take the larger 
bombs, did you? 

“A. No, sir.” 

“Later, on cross-examination, the same 
witness revealed the following added de- 
tails: 

“Q. You went over to the boxes, is 
that it? 

“A. Yes, sir. 

7 And you saw some papers there 
then, didn’t you? 

“A. Yes, sir. 

“Q. And there was nothing visible 
when you first went over except the 
newspapers, was there? 
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“A. Newspapers; there was a grey bag 
or something like that. 

“Q. In other words, all you saw when 
you got over there was newspapers and 
a grey bag, is that true? 

“Yes, sir. 

“Q. And it wasn’t until you got to 
opening up the bag and opening up the 
newspapers that you found anything. 
wasn't it? 

“A. Well, I seen some bombs out there 
and then I knew there was some bombs 
in there. 

“Q. That was after you opened up 
the newspaper, wasn’t it? 

“A. Well, I was sure I seen the bombs 
there first. 

“Q. You went over and saw a news- 
paper and the bag, didn’t you. 

“A. Yes, sir. 

“Q. And then you started pawing 
around the newspaper and the bag, 
didn’t you? 

“A. That was a bag or newspaper. 

“Q. And then after you got to pawing 
around the newspaper or bag, whichever 
it was, then you discovered the bombs, 
is that right? 

“A. Yes. ox.” 


“From this undisputed testimony by 
the boy who, with knowledge of his 
wrongdoing, extracted the bombs from 
the newspaper or bag in which they were 
wrapped, it is clear that the bombs which 
he removed from the box were not ex- 
posed to view but were covered or wrap- 
ped and came into his possession only 
after his admitted well-directed “paw- 
ing” in the box. 

“It will serve no purpose to repeat 
testimony—accurately stated by Judge 
Conway—which describes the devious 
course by which the stolen bomb reached 
the infant plaintiff's home. It is enough 
to say that between the hour when Wil- 
liam Kingsland retrieved the bomb from 
the hiding place he had chosen for it un- 
der the Fairground bleachers, and that 
hour in the morning of the following day 
when the bomb became the plaything 
of his younger brother at his home, new 
causes—not reasonably to be foreseen by 
the defendants and not amounting to 
actionable fault, as I view them—inter- 
vened before the bomb did its harm.” 


The terse statements of Judge Cardozo in 
his opinion in the Perry case, namely, 
“Boys discovered the hidden caps, stole a 
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box, carried it to their home a half a mile 
away, and killed a playmate. His death was 
not the proximate result of the open chest 
in the highway. * * * The remoteness of 
the relation controls our judgment, and 
distinguishes the case at hand from others 
where liability has been enforced.”—may, 
in the future, be quoted as authoritative. 
The Perry case has not been overruled. 
The majority of the court concluded that 
the Kingsland case had distinguishing char- 
acteristics and, in effect, cautioned that, 
when you leave explosives around, you 
must select a more isolated spot than 
a fairgrounds and you must cover the box 
with care. 

The Court of Appeals affirmed the judg- 
ment on the crossclaim in favor of the Ag- 
ricultural Society against the Fireworks 
Company for the amount of the plaintiffs’ 
verdicts or “so much thereof as the defend- 
ant, Erie County Agricultural Society, is 
compelled to pay by reason thereof.” 

It was contended by the Fireworks Com- 
pany that it was not an independent con- 
tractor to present a fireworks display but 
only “a seller of fireworks” who sold the 
fireworks and furnished a pyrotechnist who 
became the ad hoc employee of the Agri- 
cultural Society. It also contended that, 
under the provisions of Section 1894-a of 
the Penal Law it “could not legally give 
a fireworks display” and the exhibition was 
to be “solely the work of the Agricultural 
Society.”” In addition, the Fireworks Com- 
pany asserted that failure to provide ample 
police protection in the firing area, as pro- 
vided in the contract, deprived the Agricul- 
tural Society of any right of indemnity. 
Judge Conway discusses each of these 
claims in his opinion and held that the 
Agricultural Society was entitled to be in- 
demnified under the provisions of the con- 
tract. In concluding his opinion, Judge 
Conway stated: 


“The negligence of the Agricultural 
Society in failing to perform its non- 
delegable duty of protecting the public 
from these dangerous explosives was no 
more than what has been termed “pass- 
ive negligence” and does not preclude 
the Agricultural Society from asserting 
its right of indemnity under the contract. 
Any other construction of the Indemnity 
agreement would defeat its purpose.” 


Payment in full to Robert Kingsland 
and his father by the Fireworks Company 
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closed this interesting litigation as far as 
the immediate parties are concerned. Fu- 
ture cases are sure to arise which will tax 
the judicial talents of the Court to determ- 
ine whether the Perry or the Kingsland 
case applies. We recognize the well known 
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judicial admonition that each case depends 
upon the established facts. We are also 
cognizant that the individual interpreta- 
tion of these facts by each Appellete Judge 
is an important element in the final de- 
cision. 


Named Insured Vs. Omnibus Insured 
Bodily Injury Coverage Under Standard Automobile Policy 


By C. L. FIsHER 
Chicago, IIl. 


HE Basic Automobile Liability Policy 

of most widespread use today is that 
issued by the member companies of the 
Mutual Casualty Insurance Rating Bureau 
and the National Bureau of Casualty Un- 
derwriters under their joint national stand- 
ard provision policy program. This current 
form has been used since December 1, 
1947. It is the fourth revision of the origi- 
nal standard policy which was adopted ef- 
fective January 1, 1936. 

The point which is important for pres- 
ent purposes is that the current standard 
policy, unlike each of its four predecessors, 
does not spell out an exclusion of coverage 
for injuries sustained by the named in- 
sured. Such an exclusion was always part 
of the so called omnibus clause under 
which coverage is extended to persons 
using the automobile with the named in- 
sured’s permission. The omnibus clause of 
the original standard policy included the 
words “The provisions of this paragraph 
do not apply * * * to any person or organi- 
zation with respect to bodily injury to or 
death of any person who is a named in- 
sured. This language was continued until 
the third revision in 1941 when the exclu- 
sion was changed so that it ran “to injury 
to or death of any person who is a named 
insured.” 

The omnibus coverage extended by to- 
day’s policy, however, has no such express 
qualification, although it is the same cover- 
age in every other respect material to this 
discussion. How is this silence to be inter- 
preted? In announcing the fourth revision, 
a number of insurance publications appar- 
ently saw the way clear for a recovery by 
the named insured in such situations as are 
suggested by this article’s title. The Na- 
tional Underwriter of November 20, 1947, 


for instance, reported that the named in- 
sured is no longer barred from recovery be- 
cause the person or organization respon- 
sible for the injury is an omnibus insured 
under the policy. 

A number of the cases considered in the 
next few pages will readily be recognized 
as having led to the adoption of the ex- 
clusion in ‘the original policy. Although 
the decisions on this subject were about as 
infrequent prior to that date as those 
which have arisen since, still there seemed 
to be a trend toward, or at least the danger 
of, a willingness on the part of the courts 
to permit recovery by a named insured un- 
der the very policy which he purchased to 
protect himself against liability to others. 
Thus, on page 90 of Sawyer’s Automobile 
Liability Insurance, which is an analysis 
of the original standard policy, the exclu- 
sion is explained in these terms: 


“If any person who is a named insured 
in the policy is injured or killed by the 
automobile, this insurance is not avail- 
able to protect the operator or user of 
the automobile or any person or organi- 
zation legally responsible for the use or 
operation of it. This limitation is solely 
for the purpose of preventing the named 
insured or his estate from collecting for 
his injuries or death under a policy is- 
sued primarily to insure his legal liabil- 
ity to others. Liability insurance is de- 
signed to protect the insured against his 
liability to others for the results of his 
negligent acts. It is not intended to pro- 
vide the insured with accident insurance 
for injuries sustained by him. Without 
this limitation it might be held that the 
insurance would enure to the insured’s 
benefit in the event of his injury arising 























July, 1950 


out of the negligent operation of the au- 
tomobile by someone using it with his 
permission. Such a result is not in- 
tended.” 


There have been no particular judicial 
developments to explain the deletion of 
the exclusion after almost twelve years of 
use in the standard policies. As the delib- 
erations of the Bureaus have not been 
made public, the reason or reasons for this 
deletion must be left to speculation. 

The Bureaus may simply have consid- 
ered that the value of the provision was 
overbalanced by the attractiveness for sales 
purposes of a contract with one less exclu- 
sion. In weighing the value of the exclu- 
sion, they may have found it unnecessary 
as to one group of the cases which it re- 
moved from coverage and easily rendered 
inapplicable as to another group. 

Laws forbidding actions between spous- 
es do in fact make such an exclusion unnec- 
essary in many states with respect to what 
is perhaps the most common instance of 
claims by named insureds against their 
drivers. Similarly, the law of New York, 
though not barring such matrimonial dis- 
cord, produces the same result insofar as 
insurers are concerned by providing that 
liability insurance shall not apply to neg- 
ligence actions by one spouse against the 
other unless the policy expressly specifies 
the contrary (Insurance Law, Sec. 167 (3). 
As to many husband and wife accidents, 
then, the exclusion was surplusage. 

The second type of case not affected by 
the exclusion was that which arose when 
a policy was issued to more than one 
named insured or when a policy was en- 
dorsed to name an “additional insured.” 
Such additionally named persons no longer 
derived their coverage through the omni- 
bus clause and so the exclusion, which was 
a part of that clause, was not applicable. 
Under these circumstances, the position of 
the insurer was much the same as it is un- 
der today’s policy. 

In view of the limitations thus seen in 
the utility of the exclusion, its deletion 
probably has not resulted in any appre- 
ciable increase in the number of demands 
for this coverage under the contract. 
Moreover, with the exclusion gone, there 
is no longer any room for an argument 
along the lines of the maxim expressto 
unius est exclusio alterius that coverage 
was intended for the claim by one named 
insured against another named insured, the 
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policy having provided for all intended ex- 
clusions when it excluded the claim by the 
named insured against an omnibus insured. 

It seems fair to conclude, then, the elimi- 
nation of the exclusion was prompted by 
mixed considerations, and any intention to 
assume the risk cf extended coverage in 
this small area may have been relatively 
incidental. 

A more important inquiry, however, is 
the interpretation which the courts can be 
expected to afford the contract. In this con- 
nection, the real consideration is not so 
much the Bureau’s intention as that of the 
insurer. A company’s use of the standard 
provisions does not of itself indicate the 
adoption of any particular intention. In 
the final analysis, the matter is one to be 
resolved on the basis of the judicial inter- 
pretation which is most likely. 

Oddly enough, the named insured versus 
omnibus insured problem does not seem 
to have reached the courts once since the 
present standard policy became effective 
on December 1, 1947. This tranquility may 
mean a general acceptance of the view first 
announced by the insurance publications. 
Or again, it might only indicate an infre- 
quency of factual situations raising the is- 
sue. Of course, there is always the possi- 
bility that in many cases the change of an 
opportunity under the policy just is not rec- 
ognized. Notwithstanding whatever the 
reason, enough has been said to make it 
clear a problem does exist. 

An effort has been made to select for 
examination those decisions interpreting 
policies which did not expressly exclude 
coverage for injuries to the named insured. 
The Wisconsin cases will be seen to turn 
on statutory consideration, or other than 
policy language. So that each case may be 
viewed in the light of the problem, the 
basic bodily injury insuring agreement and 
the omnibus clause of the standard policy 
are repeated for convenience: 


“BODILY INJURY LIABILITY. To 
pay on behalf of the insured all sums 
which the insured shall become legally 
obligated to pay as damages because of 
bodily injury, or sickness including 
death at any time resulting therefrom, 
sustained by any person, caused by acci- 
dent and arising out of the ownership, 
maintenance or use of the automobile.” 


“DEFINITION OF INSURED. With 
respect to the insurance for bodily injury 
liability and for property damage liabil- 
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ity the unqualified word ‘insured’ in- 
cludes the named insured and also in- 
cludes any person while using the auto- 
mobile and any person or organization 
legally responsible for the use thereof, 
provided the actual use of the automo- 
bile is by the named insured or with his 
permission * * *.” 


The first judicial treatment of the ques- 
tion seems to have been the frequently cited 
1931 California Supreme Court decision, 
Bachman vs. Independence Indemnity Co., 
214 Cal. 529, 6 P. (2d) 943. The named 
insured was a passenger in her own auto- 
mobile at the time of the accident which 
caused her death. Her personal representa- 
tive obtained a judgment against the driv- 
er, who was the deceased’s son-in-law, and 
then brought this action to recover under 
the policy. 

In that policy the defendant agreed with 
the named insured that if any of the de- 
scribed automobiles 


“* * * shall cause bodily injuries by 
accident, whether resulting fatally or 
otherwise, to any person or persons, and 
for which bodily injuries, the insured 
and/or others as hereinafter provided 
are liable for damages, then the company 
will insure against loss arising out of 
such liability * * * the named insured, 
and/or any person or persons while rid- 
ing in or legally operating any of the au- 
tomobiles * * * with the permission of 
the named insured.” 


The intermediate court reversed the 
lower court’s judgment for the plaintiff, 
reasoning that the contract was a public lia- 
bility policy instead of an accident policy, 
and also that the personal representative 
could not recover for death, if the deceased, 
had she lived, could not have recovered for 
her injuries. The court here had in mind 
a California rule that the negligence of a 
driver is attributable to an owner who re- 
tains control. 

The upper court drew a nice distinction 
between the insurer’s liability or policy 
coverage on the one hand and the insured’s 
liability on the other, by pointing out there 
was no need to decide whether the deceased 
could have recovered for her injury, inas- 
much as the omnibus driver's liability had 
already been reduced to judgment. Having 
thus determined that the litigation should 
turn on the sole issue of contract interpre- 
tation, the court observed: 
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“Broader language could hardly have 
been used in the policy. If the insurer 
desired to place any limitation upon its 
liability to cover this situation, it had the 
opportunity to do so. Having prepared 
its policy, any ambiguity, if one exists, 
must be construed against the company.” 


Quite aside from the absence of an ex- 
clusion, a glance back at the quoted policy 
provision will show that its language was 
indeed broad. The words “any person or 
persons” are used twice, to describe first 
those injured and then those insured. In 
this respect the policy differed from both 
the standard policy and all the “any per- 
son” (as distinguished from “other”’) type 
policies to be found in the cases which will 
be discussed. It is remarkable that none of 
the courts citing the case has noted the 
peculiarity of policy language. Also, un- 
like most policies, the Bachman contract 
had no separate omnibus clause but instead 
extended this coverage in the basic insur- 
ing agreement. 

Farmer vs. United States Fidelity and 
Guaranty Co., 11 F. Supp. 542 (U. S. Dist. 
Ct. Ala. 1935) cited and followed the Bach- 
man case. It also was an action by the per- 
sonal representative of the deceased named 
insured and was brought under similar cir- 
cumstances. The deceased’s driver was his 
chauffeur. The court stated that under 
the terms of the contract the insuring com- 
pany was not concerned with who was to 
receive the award of damages and that the 
sole purpose of the contract was to insure 
all those who fell within the definition of 
“insured.” The insuring agreement read: 


“To pay all sums which the Assured 
shall become liable to pay as damages im- 
posed upon him by law for bodily in- 
jury * * * accidentally sustained by any 
person or persons * * *.” 


New Hampshire’s decision on the propo- 
sition involved an action by a wife against 
her husband, both of whom were jointly 
named as insureds in the policy. Howe vs. 
Howe, 87 N. H. 338, 179 A. 362 (1935). 
In considering the insurance company’s de- 
fense of failure to disclose the wife’s sole 
ownership, the court concluded that the 
naming of the husband as an insured was 
of no consequence because he qualified as 
an insured under the terms of the omnibus 
clause. The insuring agreement contained 
the words “any person or persons.” 
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In the Howe case the failure to exclude 
was again offered as support for the view 
that it was the intention (here, of both the 
legislature and the contracting parties) to 
include the named insured within the class 
of injured persons benefitted. In this same 
connection the court observed that the con- 
tract contained an express general exclu- 
sion for property damage suffered by the 
named insured and also an exclusion for 
garage activities under the omnibus cover- 
age (both of which exclusions are in the 
‘standard policy). These express limitations 
on the coyerage were said to show an inten- 
tion to impose no other limitations. 

The court also had an answer to the ar- 
gument based on the cooperation clause, a 
stronger clause apparently than that in the 
standard policy: 


¢ “The clause in the policy which re- 
quires that the assured render to the in- 
surer ‘all cooperation and assistance in 
his power’ does not militate against the 
construction of the policy above adopted, 
because it is evident from the context in 
which the words of cooperation and as- 
sistance are used that they are only 
meant to apply, in fact, they only have 
sensible meaning, when the assured is a 
defendant * * *.” 


Here the court in effect adopted a sever- 
ability approach which would seem to be 
implicit in any decision that an omnibus 
insured has coverage for injuries sustained 
by a named insured. Attention is invited 
to Johnson vs. Employers Liability, infra, 
because the New York court appears to 
have taken an inconsistent position with 
respect to cooperation. But where a court 
decides against coverage, it is not surpris- 
ing to see the cooperation clause cited as 
an additional reason for the contrary re- 
sult. Cain vs. American Policyholders, 
infra. 

Another 1935 case is that of Archer vs. 
General Casualty Co. of Wisconsin, 219 
Wis. 100, 261 N. W. 9, rehearing denied 262 
N. W. 257. Here too a wife recovered a 
judgment against her husband, both of 
whom were named as insureds in the pol- 
icy. Although omnibus coverage was not at 
issue, the rationale of the decision is inter- 
esting. The court concluded that the wife, 
in her action against the company, was to 
be considered as a stranger to the contract. 
With no express exclusion for injuries to a 
named insured, although there were many 
other exclusions, the court decided the pol- 
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icy applied. Again the Bachman case was 
cited. The basic insuring agreement of the 
policy spoke of bodily injuries sustained by 
“any person or persons.” 

The 1939 Louisiana Court of Appeals 
decision Hardtner vs. Aetna Casualty & 
Surety Co., 189 So. 365, cited each of the 
above cases as supporting its holding of 
coverage under the omnibus clause. Both 
the named and omnibus insureds died as 
a result of the accident, but the court said 
the case was the same as though both had 
lived and were the parties to the action. 
The basic insuring agreement was in terms 
of injuries sustained “by any claimant or 
other person,” while the omnibus clause 
spoke of injuries “of others.” The court 
stated: 


“The policy of insurance sued on in 
this case does not include any exclusion 
clause which excludes the named assured 
as the beneficiary under the policy ex- 
cept when he is operating the car, unless 
we should construe the word ‘other’ 
strictly and to mean some person other 
than the named assured. The lan- 
guage of the policy does not justify such 
a construction.” 


In the 1944 Wisconsin case of Schenke vs. 
State Farm Mutual Automobile Ins. Co., 
246 Wis. 301, 16 N. W. (2d) 817, the pol- 
icy’s omnibus clause contained an exclu- 
sion for bodily injuries of the named in- 
sured, but this exclusion was held to be 
in contravention of the statute (Sec. 204.30) 
which requires equal coverage for the om- 
nibus insured and the named _ insured. 
Given the construction of the statute which 
had developed through a line of Wisconsin 
cases, no particular difficulty is met in find- 
ing coverage for the action of a named in- 
sured against an omnibus insured. (It is 
to be observed the same court subsequently 
held the exclusion valid as a general ex- 
clusion of the policy instead of a qualifica- 
tion of the omnibus coverage only. Frye vs. 
Theige, 253 Wis. 596, 34 N. W. (2d) 793). 

The cases discussed thus far make up 
what is said to be the majority rule. Two 
Massachusetts decisions and one Connecti- 
cut decision form the minority. New 
York’s only case does not seem to fit easily 
into either pattern. 

In each of the majority cases the am- 
biguity rule has been cited as offering addi- 
tional support for the position taken. In 
Massachusetts, however, it is stated that 
such rule has no application because the 
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policy wording is not that of either of the 
contracting parties but rather that of the 
legislature. In MacBey vs. Hartford Acci- 
dent & Indemnity Co., 292 Mass. 105, 197 
N. E. 516 (1935), the policy was one re- 
quired by the Massachusetts Compulsory 
Automobile Liability Security Act. In 
neither the policy nor the statute was there 
an express exclusion for injuries sustained 
by the named insured. 

On the basis of the legislative intent the 
policy was interpreted to deny coverage for 
the claim by the named insured, a_pas- 
senger in his own car, against his driver. 
The words of the statute, presumably the 
same as those of the policy, provided for 
protection to “the insured and any person 
responsible for the operation of the insured 
motor vehicle with his express or implied 
consent against loss by reason of the liabil- 
ity to pay damages to others for bodily 
injuries.” As stressed by the court, the 
meaning was made clear by the use and 
position of the contrasting denominations, 
“the insured and any person” to describe 
those whose liability is protected, and 
“others” to describe those who suffer in- 
jury. It is noted that of the cases follow- 
ing the majority rule, Hardtner vs. Aetna, 
supra, was the only one which involved a 
policy of the “other” type. 

In the 1942 Massachusetts case of 
Oliveria vs. Preferred Accident Ins. Co., of 
New York, 312 Mass. 426, 45 N. E. (2d) 
263, the policy did not follow the language 
of the statute precisely, omitting the 
words “to others.” The statutory language 
was found to have been incorporated by 
reference, however, and the case was held 
within the authority of the MacBey de- 
cision. 

Cain vs. American Policyholders Ins. Co., 
120 Conn. 645, 183 A. 403 (1936) involved 
a Connecticut accident and a Massachu- 
setts policy. The action was by the named 
insured to recover from his insurer the 
amount of a judgment he obtained against 
a hitchhiker whom he had permitted to 
drive and whose negligence had resulted in 
the injuries he sustained while riding as a 
passenger. The MacBey case was consid- 
ered controlling in the interpretation to be 
given the extra-territorial endorsement. 
The opinion suggests that three of the five 
judges would have voted for the same re- 
sult, even in the absence of an application 
of Massachusetts law: 


“There is a significant paucity of cases 
in which the named assured has claimed 
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a right of recourse to such insurance for 
damages to himself, although the policy 
agreed to indemnify against loss through 
liability for damages on account of in- 
juries ‘to any person or persons’ as dis- 
tinguished from such damages ‘to others’ 
as in the present case.” * * * “A public 
liability policy is not a policy of accident 
insurance indemnifying the assured 
against injuries suffered by himself in an 
accident.” 


Johnson vs. Employers Liability Assur- 
ance Corp., 158 Misc. 758, 285 N. Y. S. 574 
(1935), modified in 249 App. Div. 906, 292 
N. Y. S. 913 (1937), involved a somewhat 
unusual set of facts. Whereas in the other 
cases the named insured was a passenger 
in his own car, here he was a pedestrian 
when he was struck by his automobile as it 
was being driven by the omnibus insured, 
The policy was substantially the same as 
the current standard form in all pertinent 
respects. 

The trial court reserved decision on the 
motion for dismissal and permitted the jury 
to consider whether the accident had in 
fact happened as alleged in both the plain- 
tiff’s earlier action against the omnibus in- 
sured and in his instant action against his 
insurer. After a verdict for the plaintiff, 
a motion was granted to set it aside along 
with the motion for dismissal. The trial 
court in its opinion discussed at some 
length the weaknesses and the improbabil- 
ity of the plaintiff's story and the failure 
of the jury to weigh the evidence carefully. 
In connection with the more fundamental 
question of the plaintiff's right to recover, 
it pointed out that the omnibus clause was 
not an independent agreement with the 
omnibus insured, rather the protection af- 
forded an omnibus insured was_insepa- 
rably connected with the basic purpose of 
the policy. This additional protection was 
characterized as “a detail of the protection 
afforded the named insured,” a detail 
added to cover his statutory liability as an 
automobile owner. 


And further: 

“Plaintiff therefore cannot assume the 
role of ‘any person’ and thus divorce 
himself from his status as one of the two 
contracting parties, whose contract was 
made to protect him from the demands 
of such person. To hold otherwise would 
be to read into the policy another con- 
tract, one well known in the science and 
business of insurance, but certainly ab- 
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sent here, namely, one for personal ac- 
cident insurance. * * * Plaintiff's un- 
avoidable status as privy to the contract 
in question presents the anomaly here of 
this being a suit, in effect against him- 
self.” 


The Appellate Division majority, with- 
out discussion, reversed insofar as the mo- 
tion to dismiss was concerned and granted 
a new trial on the ground that the verdict 
on the issue of cooperation was against the 
weight of the evidence. This issue of co- 
operation had not been mentioned by the 
trial court. Of the three justices who made 
up the majority, one stated that he was not 
voting on the question of coverage. Of the 
two remaining justices, one was in com- 
plete agreement with the trial court and 
one, who wrote the only opinion, in com- 
plete disagreement with the trial court. 
Thus, though the question of coverage can 
be said at least theoretically to have been 
answered with a score of three in favor of 
coverage, one opposed and one abstaining, 
there seems to have been a refreshing va- 
riety of views. Indeed, it is interesting to 
speculate why there should not have been 
still another view. For, as just stated, the 
new trial was granted on the ground that 
the verdict was against the weight of the 
evidence on the issue of cooperation. As- 
suming that the word “cooperation” was 
used in the same sense as provided for in 
the policy, whose cooperation was meant, 
the omnibus insured’s or the named in- 
sured’s? The court does not say, but it may 
well be that it meant the named insured’s. 
If so, there is a possibility of inconsistency. 
For if the named insured can disassociate 
himself from the contract and bring an ac- 
tion against the other party to the contract, 
as a majority of the court would seem to 
countenance, does logic permit of a con- 
tinuing contractual obligation to cooper- 
ate? Is the man expected to cooperate with 
his adversary? 

_ The justice who saw coverage as the only 
issue involved included in his opinion the 
argument that: 
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“The language of the policy is the lan- 
guage of the defendant-respondent and 
should be construed strongly against it. 
* * * It did exclude a chauffeur, a do- 
mestic servant, (sic although the policy 
as quoted in the opinion would not seem 
to exclude either a chauffeur or a do- 
mestic servant) public automobile garage, 
automobile repair shop, sales agency, 
service station and agents or employees 
thereof, and it could have excluded the 
assured named in the policy. It did not 
do so.” 


So much for the Johnson case, discussed 
in some detail not only because it is the 
only New York authority but also because 
the lower court’s holding seems in some 
quarters to have commanded more atten- 
tion than the Appellate Court’s. While it 
is not a clear cut majority rule case, it 
seems to be more than a minority rule case. 

In comparing the majority and minority 
cases it is stated in Appleman, Automobile 
Liability Insurance, pl35, that the differ- 
ence in result is due to the difference in 
the court’s attitude. This raises a point 
which the cases themselves do not illustrate. 
In none of the cases has the action on the 
policy been brought by the omnibus in- 
sured himself. Such a case would show 
that the problem can be viewed not only 
from the point of view of the named in- 
sured who wants damages for his injuries 
but also from the point of view of the om- 
nibus insured who wants coverage for his 
liability. It is a curious fact, perhaps signi- 
ficant, that in none of the cases was the 
omnibus insured particularly interested in 
the outcome. 

Until such time as the legal effect of the 
policy change has been decided judicially, 
this summary may be of some service in 
handling the claims which seem to raise 
the problem with growing frequency. The 
indecision of the courts themselves is a 
measure of the watchfulness which is neces- 
sary. Irrespective of the merit in a demand 
for this coverage, one counselling a dis- 
claimer should realize the need for circum- 
spection. 


23RD ANNUAL CONVENTION 
THE GREENBRIER HOTEL 
WHITE SULPHUR SPRINGS, WEST VIRGINIA 
JuLy 6, 7, 8, 1950 
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The Effect Of Socialized Insurance On Private Enterprise 


By F. Brirron McConneLi 
General Counsel 
Pacific Employers Insurance Company 
Los Angeles, California 


Y DISCUSSION of this subject must 

begin with an acknowledgement 
that its terminology embraces a colossal de- 
ception; it accepts the use of misleading 
terms, the distorted meaning and repetition 
of which have deluded our people into a 
dangerous complacence toward a plot to 
undermine and eventually destroy the very 
foundations of our society and our econ- 
omy. 

I fear that some of you who have read 
this title may not have felt such a reaction 
to its terminology. If that is true it shows 
that we in the insurance business have also 
been deluded by the sound of words. 

When the Socialist Government of Eng- 
land confiscated the coal mining industry, 
the Bank of England and other industries, 
it spoke of “socializing” these businesses. 
If and when it confiscates the insurance 
business it will speak of “socializing” it, 
and England will have “socialized insur- 
ance.” When that happens the word “in- 
surance” as we understand it will have lost 
its meaning. It will then mean compulsory 
and semi-compulsory taxes collected and 
administered solely by the rule of Political 
Expediency. That in my opinion is the 
true meaning of the phrase “socialized in- 
surance” in my title. That is the character 
of the compulsory systems of unemployment 
insurance, unemployment disability insur- 
ance, and also the compulsory health insur- 
ance schemes now advocated by the Presi- 
dent of the United States and by the Gov- 
ernor of California. I repeat, they mean 
compulsory taxes collected and admini- 
stered by the rule of Political Expediency. 

As to the other now distorted phrase in 
my subject, that is, ‘‘private enterprise,” its 
original and true meaning was the privil- 
ege and right of an individual to strive 
throughout his life for self-reliance, inde- 
eapererr the respect of his family and of 
uis neighbors and for that resulting feeling 
of inner pride which is the root of human 
happiness. 

But in Socialistic and ‘Communistic 
party line lingo the term “private enter- 
prise” has been distorted into the mean- 
ing of a privileged few “capitalists,” un- 


justly fattening themselves to the detriment 
of the “workers.” 

It was because of these hateful and false 
connotations that I, and I think you too, 
should detest the language of my title. In 
spite of this feeling I am forced by cus- 
tom, by the necessity for brevity, and by the 
title itself to use these and similar terms 
in this discussion. 

Premiums for all forms of life and disabil- 
ity insurance come from the savings of the 
Insured. Each payment of premium is an 
act of capitalism—an assertion of the long- 
ing for self-reliance. The expansion of the 
so called “Social Security” system is a direct 
threat to the source of such premiums. In 
France, at the present time, the average 
“Social Security” tax is 35% of payroll! 

All of us have read, studied and thought 
a great deal about the apparent present day 
trend toward Socialism. But we have seen 
and heard only rare and guarded mention 
of what seems to me to be the basic prob- 
lem involved. I assume that the failure of 
writers and speakers to mention this prob- 
lem is not because they have not recognized 
its existence. Rather it is because it is as- 
sumed that the point is too obvious to re- 
quire mention or elaboration, or that it 
may be a disagreeable subject in some cir- 
cles. But let’s face it. The success or fail- 
ure of Socialism, that is “Socialized Insur- 
ance” in conflict with private insurance 
depends upon whether the majority of our 
people are morally honest or dishonest. If 
the majority are morally honest, Socialized 
Insurance will fail; if they are dishonest, 
Socialized Insurance will expand until 
private insurance is extinguished. Reduced 
to this simple issue I am positive that priv- 
ate insurance will emerge the victor. 

Let’s examine some facts. I quote from 
the most recent published report of the 
California Department of Employment: 


“The average number of weeks com- 
pensated per spell of disability under the 
State Plan was 9.8 weeks for which claim- 
ants receive@ an average benefit payment 
of $224.39 per spell of disability, with 
an average weekly benefit payment of 
$22.82. 
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“The average number of weeks com- 
pensated per spell of disability under the 
Voluntary (Private Insurance) Plan was 
5.8 weeks for which claimants received 
an average benefit payment of $159.91 
per spell of disability with an average 
weekly benefit payment of $27.79.” 


The State Plan developed these figures 
from 23,790 claims. The Private Insurance 
Plan developed these figures from 21,760 
claims. Consequently valid conclusions can 
be drawn from such a volume of expe- 
rience. The conclusions must be that Priv- 
ate Insurance administered the claims fair- 
ly and efficiently and found that disability 
averaged only 5.8 weeks per claim. On the 
other hand the State bureaucracy admini- 
stered the claims on the basis of political 
expediency and planned wastefulness, dol- 
ing out payments for an average of 9.8 
weeks per claim. 

The claim files and records of private in- 
surance carriers are open to inspection and 
are minutely examined periodically by the 
Insurance Commissioner. It is the Commis- 
sioner’s duty to require insurance compan. 
ies to perform their contracts fully and 
promptly. He has ample powers to compel 
honest administration of claims by the 
private insurers and it is to the great credit 
of Private Insurance that such examina- 
tions confirm honest and prompt perform- 
ance of the insurance contracts. 

Contrasted to this is the iron curtain ol 
secrecy thrown around the administration 
of the State Plan (Section 97 and Section 
100, California Unemployment Insurance 
Act). This iron curtain of secrecy has the 
effect, and, in my opinion, the purpose of 
permitting the use of the funds in the State 
Plan on the basis of political expediency. 

Remember this. The Government, the 
State, do not own or operate any system or 
anything. Specifically, the State does not 
own or administer the State Plan and it 
never will. The truth is that all such Gov- 
ernment and State Plans, monies and prop- 
erties are operated by a few individuals— 
the elected officers, or their appointees in 
power, and, speaking of them in composite, 
they are today openly administering with 
the purpose of perpetuating themselves in 
office and increasing their powers over the 
lives and earnings of the people. 

You will notice that I have spoken of 
the elected officers and their appointees as 
a composite. There are a great number of 
elected officers and appointed officers who 
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abhor such a philosophy and who have a 
true and steadfast understanding of the na- 
ture of public service. And I will not say 
that such true men are in the minority. On 
the contrary, I think that they are the great 
majority. The trouble lies in the fact that 
they are overwhelmed by the clamor of 
strongly organized and purposeful minor- 
ities. And, what is more important they 
have lacked the support of the public up- 
on the simple and basic issue involved, that 
is, a choice between honesty and dishonesty. 
When the issue is squarely presented on 
that definition, the response of the public 
will put an end to the drift toward Social- 
ism. 

Let us consider for a moment the pres- 
ent status of the California Unemployment 
Insurance System. During the past twelve 
months the reserve fund, accumulated dur- 
ing the lush war years, was reduced by 
more than $100,000,000.00! The net re- 
duction for the calendar year 1949 will be 
more than $123,000,000.00. ‘To give you an 
idea of the size of that deficit, it is substan- 
tially more than the assessed value of all of 
the real and personal property in the City 
of Beverly Hills. ‘Vhe ratio of losses paid 
to income for the first nine months of 
1949 is 196%! And this is not what an in- 
surance man would call the “loss ratio” be- 
cause it does not include either claims or 
administrative expense and makes no pro- 
vision for losses incurred but not paid; and 
no provision for losses incurred but not re- 
ported. This record was developed in a 
period of practically full employment. 

I repeat that there is good reason why 
we in the insurance business should resent 
the use of the word “insurance” as descrip- 
tive of these compulsory State Tax and 
Dole Systems. For you may be sure that the 
exhaustion of funds derived from the pres- 
ent sources of tax income would have no ef- 
fect upon the continued extravagant dis- 
bursal of benefits. There will be increasing 
taxes and so called loans or subsidies ob- 
tained from a Federal Government ad- 
ministration which for almost two decades 
has openly advocated deficit financing, a 
government operated upon fiat money. 

I hope that you are not thinking that I 
am departing from my subject to inject po- 
litical argument. That is not true. In the 
last national election it was publicly an- 
nounced by both Democratic and Repub- 
lican leaders that in order for any candi- 
date to be elected in this country he must 
now advocate more and more paternalism 


‘ 
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in Government; that such advocacy was 
the only good vote getting program. In my 
opinion the leaders of both parties are mis- 
reading the sentiment of a majority of the 
American people. I believe that there is a 
real hunger on the part of the people for a 
leadership that is willing to battle for the 
preservation of constitutional and repre- 
sentative government as against the drift 
toward more and more paternalism. 


Another example of political opportun- 
ism and cynicism in “Socialized Insurance” 
can be seen in the current distribution of 
several billions of dollars by the United 
States Government Life Insurance Fund. 
I recently had an opportunity to discuss 
this with a gentleman very intimately con- 
nected with the project. I asked him 
whether the distribution was on a sound 
actuarial basis. He answered, “yes, that it 
is, except that none of the acquisition, ad- 
ministrative and operating expenses of the 
fund are charged to the fund. All such ex- 
penses are paid from general tax revenue.” 

During the thirties Henry Wallace said: 
“When Communism comes to the United 
States it will not be called ‘Communism,’ 
but will bear a strictly American label.” 
Pause now for a moment and think what 
are these American labels currently in use? 

Again I refer to this drug of words which 
must be overcome. A definition of the pol- 
icies and practices of these enemies of our 
republic is not lacking in history, if we can 
look behind these so called “American 
labels.” Long before these enemies of our 
republic were heard of, State Socialism was 
defined in Webster’s dictionary as: 


“A form of socialism prevalent in Ger- 
many and Great Britain, which advocates 
utilizing the power of the State to equal- 
ize income and opportunity by measures 
such as progressive income and inherit- 
ance taxes and compulsory insurance 
against old age, unemployment, sickness 
and accidents and by state administra- 
tion of industries. Socialism aims to re- 
place competition by cooperation, and 
profit seeking by social service.” 


You will recall that I quoted facts show- 
ing that the average duration of disability 
under the State UCD Plan was 9.8 weeks, 
and under the Private Insurance Plan 5.8 
weeks. I will now quote from resolutions 
adopted at the recent proceedings of the 
Convention of the California State Feder- 
ation of Labor: 
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“Your Committee concurs in the in- 
tent of the Resolution that coverage of 
the Workman’s Compensation Program 
should be on a State monopoly basis 
without elective insurance with private 
carriers, or through self-insurance.” 


“WHEREAS State controlled, State 
collected and State distributed funds 
have been shown to have been relatively 
free from such pressure group manipula- 
tions as dictate the policy of private in- 
surance carriers; be it therefore, 

RESOLVED, That the 47th Conven- 
tion of the California State Federation of 
Labor urge all organizations of labor to 
withdraw their support from all private 
workman’s compensation and unemploy- 
ment disability insurance carriers imme- 
diately.” 


I suggest that we should consider the 
true meaning of these resolutions and of 
the motives that prompted them in connec- 
tion with the horrible example of the — 
L. Lewis Coal Miners Welfare Fund which, 
gotten up without proper actuarial investi- 
gation, promptly proceeded to go broke 
due to lavish and unwarranted payments. 


I have spoken of the necessity for a basic 
definition of the issue involved, and of an 
appeal to the honesty of the people of the 
United States. The proud tradition of our 
free people has always been self-reliance 
and abhorrence of the acceptance of doles. 
An effort is being made to delude us away 
from such basic honesty by the pretense 
that the Tax and Dole Systems which we 
are discussing are “insurance”; that the re- 
cipients of benefits have paid “insurance 
premiums” and are therefore entitled to 
the benefits as a matter of c@ntractual 
right. When this deception is thrown aside 
there will be an end to such Socialism and 
our people will return to their traditional 
providence and self-reliance. 

The result of this insidious influence up- 
on public morals has undoubtedly been a 
lowering of the standards which the public 
should require of its servants. It is my 
opinion that the Press has some respon- 
sibility in this, for honesty and adherence 
to moral principles are not partisan mat- 
ters. Once a public official is involved in 
a deviation from that standard, the public 
should never be allowed to forget it. On 
all sides we see vacillation on the part of 
our elected representatives and postpone- 
ment of decisions, upon issues which in- 
volve simple distinction between right and 





July, 


wror 
weig 
vant. 
geles 
offic 
char; 
tailo 
Man 
curr 
have 
been 
of th 
dull 
worl 
mak 
of fp 

T 


stigi 
and 
of tl 
Loc: 
siste 
men 
alwi 
obli 
sum 
exp: 


July, 1950 


wrong, solely for the cynical purpose of 
weighing the political advantages or disad- 
vantages involved. I recall that in Los An- 
geles County some years ago, several public 
officials were thrown out of office on 
charges that they had accepted orders on 
tailors and lamps for their households. 
Many grosser derelictions which have oc- 
curred in recent years could be cited which 
have received only brief publicity and then 
been forgotten. The public understanding 
of the character of public service has been 
dulled. The character of public service is 
work and not profit; satisfaction in the 
making of sacrifices and not a vain quest 
of publicity. 

This does not mean that there is any 
stigma connected with the receipt of aid 
and benefits from Government. The duty 
of the Sovereign, whether Federal, State or 
Local, to provide dignified and liberal sub- 
sistence and all forms of needed aid to all 
members of the population who need it has 
always existed and will always exist. Such 
obligations have always been cheerfully as- 
sumed and our national aspirations are to 
expand and liberalize such services and 
at the same time to strive to eliminate any 
need for them in our great and productive 
nation. But these activities of the Sov- 
ereign must not be be falsely presented un- 
der the guise of “insurance.” 

Webster’s definition contains the state- 
ment that State Socialism aims to replace 
competition by cooperation. A great battle 
was fought upon this issue in the 1947 Ses- 
sion of the California Legislature. It was a 
conflict between the Socialistic cooperation, 
which I am sorry to say was advocated by 
a majority of the fire and casualty insur: 
ance companies, and freedom for competi- 
tion which was defended by a group of 
four California companies. I refer, of 
course, to the conflict between the so called 
All-Industry Bill and the Bill supported by 
four California companies which was en- 
acted into law by unanimous vote in the 
Assembly and only one dissenting vote in 
the Senate. It is to the great credit of life 
and disability insurers and to their execu. 
tives that from the inception they insisted 
that compensation exists in such businesses, 
and on that basis they demanded and gain- 
ed nationwide freedom from any of the 
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kind of regulation sought to be imposed 
under the All-Industry Bill. In the conflict 
on this great issue in Sacramento the four 
California companies made their appeal to 
the members of the Legislature on the sim- 
ple basis that their decision involved a 
choice between Socialtistic regimentation 
and freedom. That was the only kind of 
lobbying required, and the result was the 
practically unanimous choice of freedom. 

The keystone to this conspiracy to de- 
stroy our way of life is what is represented 
by the phrase “socialized insurance.” I 
think it would be difficult to improve up- 
on the stirring summary of the issue made 
by Mr. James E. Shelton in his recent ad- 
dress before the California State Chamber 
of Commerce. He said: 


“It is your job and mine and that of 
every other American who has a stake in 
this country to do his part to make this 
issue clear to the people of this country. 
We must not allow creeping collectiv- 
ism to come stealthily in by the back 
door. We must see that the people of 
this country are not unknowingly and 
unwittingly drawn into the whirlpool of 
socialism. We must make it clear to the 
young that the opportunity to achieve 
success lies not in less productive effort 
but in more productive effort—that per- 
sonal extravagance and unbalanced per- 
sonal budgets lead to failure and bank- 
ruptcy—not to sucessful achievement. 
We must make it clear to adults that gov- 
ernment deficits leading to immense 
public debt, devaluation of the currency 
and inflation, only result in robbing 
them of the capital which they have ac- 
cumulated as a result of a lifetime of 
productive work. We must make it clear 
that the fundamental qualities of indus- 
try, thrift, intelligence, ambition, and 
character pay off in terms of success both 
for the individual and the nation. Our 
whole history proves it.” 


I conclude, therefore, that “the effect of 
Socialized Insurance on private enterprise” 
is to undermine and destroy the founda- 
tions of our society and our economy. It is 
not too late to recognize and to stop this 
process. It can be done. It must be done. 
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Trustee’s Liability For Uninsured Fidelity Losses 


By ALANSON R. FREpDERICKS, Attorney-in-Charge 
Trust Division, American Surety Group 
New York City 6, New York 


HERE is no doubt that “trustees are 

not insurers, nor guarantors, in the 
care of the assets of a trust estate. They 
are immune from personal liability if they 
act in good faith and exercise that degree 
of care and prudence which the law re- 
quires of them. They are required, how- 
ever, to use that degree of prudence and 
vigilance which would in general be exer- 
cised by a reasonably prudent man in the 
conduct of his own affairs of like nature.” 
Matter of Lathers, 137 Misc. 226, 234; Mat- 
ter of Clark, 136 Misc. 881; Brown v. 
Cleveland Trust Co., 233 N. Y. 399. 


“The courts, and particularly the Surro- 
gate’s Court, viligantly enforce the highest 
standard of fidelity of trustees and zealous- 
ly guard the rights of beneficiaries.’”” Mat- 
ter of Knower, 121 Misc. 208; Matter of 
Jarvis, 110 Misc. 5. 

This is the major premise, yet good faith 
in itself is not a complete defense for a de- 
preciation of the assets which comprise 
the trust estate. Matter of Hurlbut, 210 
A. D. 456, 460. 


It is incumbent upon any fiduciary, in- 
cluding a trustee, to use all reasonable 
means to protect the assets which have been 
entrusted to him. The value of an estate 
can be impaired in many ways. Losses can 
occur without any active negligence upon 
the part of the fiduciary. Yet, there may 
be an individual liability of the fiduciary 
for his failure to adopt various artificial 
means of protection which are prevalent, 
accepted and approved in business today. 
Insurance against loss from any cause is 
the most readily adaptable shield which 
can be utilized by a fiduciary. 


If, for example, the assets of the estate 
consist of real property which is to be man- 
aged by the fiduciary, there is an exposure 
to loss through fire or from accidents re- 
sulting in bodily injury which may be at- 
tributed to a defect in the property itself 
or to the negilgence of an employee. If 
fire should destroy the property which com- 
prises the sole assets of the estate, there 
would be a total loss unless the fiduciary 
had taken the ordinary business precaution 


of insuring against this possibility. The 
failure of the fiduciary to insure would, 
I believe, be passive negligence for which 
he could .be held personally liable, pro- 
vided that there was sufficient liquid assets 
in the estate to defray the premiums. 

If an accident resulting in bodily injury 
should result from a defect in the prop- 
erty itself or from the negligence of an em- 
ployee, even though the active negligence 
of the fiduciary himself is not involved, 
there is the possibility that a resulting dam- 
age suit would impair the assets of the trust 
estate. Generally, however, a_ fiduciary 
is liable for his torts in his individual 
and not his representative capacity. 
Kirchner vs. Muller, 280 N. Y. 23; Mat- 
ter of Van Slooten v. Dodge, 145 N. Y. 327; 
Norling v. Allee, 131 N. Y. 622; Keating vs. 
Stevenson, 21 A. D. 604; Trani v. Gerard, 
181 A. D. 387; Matter of Lathers, supra; 7 
A. L. R. 408; 14 id. 371; 44 id. 627. Judg- 
ments obtained against fiduciaries are col- 
lectible out of their private property and 
not out of the trust assets. It has been held, 
however, that a fiduciary has been entitled 
to reimbursement from the estate where he 
was free from active negligence or wilful 
misconduct during his administration of 
the estate. (American Law Institute, Re- 
statement of the Law of Trusts, Section 
247; 3 Bogert on the Law of Trusts and 
Trustees, Section 734; Keating v. Steven- 
son, supra; Matter of Lathers, supra). 

In the Lathers case, which was decided 
by Surrogate Slater in 1930, the trustees 
were insured against claim for personal in- 
juries in the amount of $10,000. The judg- 
ment obtained against the fiduciaries was 
in excess of $72,000 and one of the fiduciar- 
ies, after utilizing the funds derived from 
the insurance policy, advanced from his 
own funds the sum of $68,384. The trustee 
was seeking, in equity, reimbursement from 
the trust funds. Such reimbursement was 
allowed since there was no wilful negli- 
gence shown on his part. A defense was in- 
terposed that the trustee was negligent in 
failing to secure additional liability cover- 
age. On page 234 of the opinion, this 
point was disposed of in these words: 
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“The question of sufficient liability 
jnsurance—has arisen here. What the 
general custom was, if any, as to the rea- 
sonable amount of liability protection 
taken out in 1922 is one thing, and what 
is reasonable today is quite another 
thing. Modern appliances of the ma- 
chine age have progressed so fast in this 
country that the idea of protection af- 
forded by all kinds of insurance has 
made rapid strides. The man with the 
modern income nowadays is educated to 
secure greater liability protection. In 
my opinion, the $10,000 liability protec- 
tion in 1922, and before, was generally 
considered ample. I find no cause for 
censure of the trustee on this point.” 


The premiums for this liability insur- 
ance were paid out of the assets of the trust 
estate. It is not unreasonable to read into 
this language the inference that if the 
trustee had failed to secure any liability in- 
surance, such failure would have been a 
ground upon which the Surrogate could 
predicate a denial of the equitable relief 
sought by the trustee. There is the clear 
inference, also, that the test of adequate 
insurance coverage is to be made in the 
light of business conditions prevalent of 
the time the coverage was secured. 

In the Lathers case, there was no active 
negligence, yet there was the strong possi- 
bility that passive negligence upon the part 
of the trustee to secure adequate insurance 
coverage might have resulted in a large per- 
sonal loss. 


There is a direct analogy between the 
personal liability of a fiduciary for losses 
resulting from fire or public liability and 
a personal liability for a loss occasioned by 
the infidelity of the employees of a corpor- 
ation which was controlled by the fiduciary 
by virtue of the ownership by a trust estate 
of a controlling interest therein. A fidu- 
ciary’s only interest in a corporation being 
by virtue of his fiducial ownership of the 
controlling interest would not be sufficient 
to protect the fiduciary from personal lia- 
bility from any depreciation in the value 
of the security holdings which might result 
from the fiduciary’s failure to utilize the 
control, which he has, to force the corpora- 
tion to adopt any and all safeguards against 
loss which are possible under present busi- 
ness conditions. The fiduciary cannot hide 
behind a corporate veil. The fiduciary can- 
not claim that the failure to adopt these 
methods of protection against loss resulted 
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from his nonfeasance as a director of the 
corporation rather than as a trustee. Such 
a defense would not prevent a surcharge 
for his nonfeasance in an accounting pro- 
ceeding as trustee. This point was specifi- 
cally dealt with in Farmers Loan & Trust 
Co. v. Pierson, 130 Mis. 110. In that case, 
the corpus of the trust consisted of stock in 
a wholly owned corporation but the Will 
required the consent of the beneficiaries of 
the trust before the property of the cor- 
poration could be sold. The trustees pro- 
ceeded to sell without securing this consent. 
The trustees claimed that the beneficiaries 
were interested only in results and that 
there was no need of their giving a full ac- 
count of their acts as directors of the cor- 
poration. They claimed that under the 
corporate charter, as directors, they could 
sell the corporate property without the 
consent of the beneficiaries even though 
they were prohibited from doing so as 
trustees under the Will. 

On page 113 of the opinion, Mr. Justice 
Bijur deals with this as follows: 


“They undertake to limit their ac- 
countability in the premises to their bare 
custody of the stock and a narration of 
the dividends received. It is easy to say 
that their trusteeship entails the duty to 
account for their acts as directors, a po- 
sition which they occupy by virtue of 
their trusteeship. The weakness of the 
answer, however, lies in the fact that 
it begs the question, and is a bare state- 
ment of a conclusion, acceptable or not 
according to the preconceived notions 
of the hearer.” 


The beneficiaries of the trust are really 
stockholders of the corporation and they 
have a right to know about their own busi- 
ness. The directors occupy a very real and 
broad fiduciary relation to the stockhold- 
ers and in this case, in addition, the trus- 
tees occupy a very real and broad fiduciary 
relation to the beneficiaries of the trust. 

The Surrogate has jurisdiction to in- 
quire into the conduct of fiduciaries as di- 


‘rectors of a corporation and to hold them 


liable for any injury done in the estate. 
(Matter of Auditore, 249 N.Y. 335, 164 N. 
E. 242; Matter of Kinreich, 137 Mis. 735; 
Matter of Pulitzer, 139 id. 575; Matter of 
Boyle, 140 id. 523; Matter of Gerbereux, 
148 id. 461). 

It was held in General Rubber Company 
v. Benedict, 215 N. Y. 18, that a corporate 
executor and trustee could be held respon- 
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sible where a loss is suffered as a result 
of the acts of the board of directors, up- 
on the assumption that the knowledge of 
its officers was its knowledge and their ac- 
quiescence was its acquiescence. 


“The courts are not to shut their eyes 
to the realities of business life.” (Barkin 
Construction Co. v. Goodman, 221 N. Y. 
156, 161). 

In the Auditore case, supra, the admini- 
strator held for an estate 50% of the stock 
in a closed corporation. It was held that the 
court had the right to inspect the admini- 
strator’s conduct in the directorate in 
order to ascertain his fidelity as a fiduciary. 
“As administrator he owed to the estate 
an active duty to use diligence and care to 
preserve its value and prevent its loss.” 
(Page 643). The corporation was held to 
be an instrumentality of the administra- 
tion. It should not be accorded any sacro- 
sanct status. The administrator director 
held a dual trust position and he is ac- 
cordingly subject to dual responsibilities. 
If the administrator could escape inquiry 
into his acts as director, it might happen 
that he could go free of all control for as 
an administrator he could keep out the 
Surrogate on the pretext that the latter 
could not “disregard the corporate form” 
and as a director he might, in a practical 
way, be inaccessible to attack. The para- 
doxical result would be that men who are 
doubly fiduciaries would be totally relieved 
from any substantial accountability. 

(Farmers Loan & Trust Co. v. Pierson, 
supra; Matter of Doelger, 164 Misc. 590,- 
600). 

Since a corporate fiduciary’s acts as di- 
rector of a family corporation are subject 
to the scrutiny of the courts and he is ac- 
countable therefor to the beneficiaries of 
the trust, it is encumbent upon him to 
exercise his directoral powers to the end 
that the stockholdings which comprise the 
corpus of the trust estate will not be di- 
minished in value. There is no doubt that 
if a corporate trustee were guilty of mal- 
feasance or misfeasance, he would be sub- 
ject to surcharge. The Laters case indicates 
the possibility of surcharge for nonfeasance 
since he failed to exercise good business 
acumen. 

It is submitted that under the present 
business conditions, Fidelity insurance cov- 
erage is an integral part of good business 
stewardship. At the present time in the 
United States it is estimated there are over 
fifteen million people under Fidelity 
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Bonds. This means that one out of every 
three gainfully employed is under bond. 
In banking and finance practically all em- 
ployees are bonded. In all forms of Goy- 
ernment service officers and employees 
handling money are bonded almost with. 
out exception. The number of persons 
bonded is constantly increasing as the value 
of this practice is more and more recog. 
nized as a necessity in the prudent conduct 
of business. 

The Circuit Court of Appeals of the 
Fourth Circuit, in Gamble v. Brown, 29 
Fed. 2nd 366 (1928) had before it an action 
to impress liability upon the directors of 
an insolvent bank. It was alleged that the 
directors were negligent in first, failing to 
attend monthly meetings; second, failing 
to have audited the affairs of the bank 
periodically; third, failing to supervise the 
discounting of loans; and fourth, failing to 
require of an embezzling vice-president a 
bond for the faithful performance of his 
duties. 

On page 377 of the opinion, this _per- 
tinent language was used: 


“If an indemnity bond, conditioned 
upon the faithful performance by Dean 
of his duties as vice-president of the 
bank, had been required, it would have 
been liable for this embezzlement on his 
part. But no such bond was required. 
When Dean was elected cashier of the 
bank on January 13, 1924, (sic) probably 
1914, the board ordered that he should 
give bond with some reliable surety com- 
pany in the sum of $10,000. On January 
15, 1914, he was elected first vice-presi- 
dent of the bank, and it was understood 
that his bond as treasurer of the Farmers 
Loan & Trust Company was to be trans- 
ferred, so as to cover his position as vice- 
president of the bank. But this was 
never done, and no excuse or explana- 
tion is offered by the defendants for this 
omission. Since he had access to the cash, 
notes, and securities of the bank, and had 
authority to draw upon deposits in other 
banks, there can be no question as to the 
propriety and necessity of requiring a 
bond from him. The testimony of ex- 
perienced bank officials indicates that 
the bond of such an officer should have 
been at least $10,000. Such a bond would 
have been sufficient to cover the embez- 
zlement and fraud involved in the afore- 
going item of loss and those which will 
hereafter be discussed. Not only O. O. 
Sutton and the estate of I. N. Brown 
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are liable for the losses caused by the fail- 
ure to require a surety bond, but Perkins 
and Bishop are also liable, for no expe- 
rience was needed to know that such a 
bond should have been exacted.” 


The requirement of Fidelity coverage in 
business is not limited to banks. The fail- 
ure of a corporate fiduciary to use his in- 
fluence to require the corporation which he 
controls to secure such coverage might very 
reasonably be held to be a violation of good 
business practice. Even though the cor- 
porate fiduciary was guilty of no active neg- 
ligence, this nonfeasance on his part would 
necessarily be subject to review by the bene- 
ficiaries of the trust and by the Surrogate’s 
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Court when he accounted for his acts as 
trustee. The possibility of personal liability 
for his failure so to protect adequately 
the corpus of the trust under his control 
would have to be explained by him. If he 
failed to use his influence to secure Fire 
and Public Liability protection, there 
would arise at least a presumption that he 
had been passively negligent. In view of 
the language used in the Gamble decision, 
supra, it is not unreasonable to presume 
that a similar presumption would arise 
from his failure to use his influence as a 
controlling stockholder to secure Fidelity 
coverage for the employees of the corpora- 
tion. If the presumption could not be re- 
butted, a personal liability might ensue. 


Laws And Decisions 
Affecting Surety Rate-Making 
By Henry W. NICHOLS 


Vice-President and General Counsel, National Surety Corporation 
New York, N. Y. 


UR study of “surety rate-making”’ 

would be decidedly incomplete if we 
were to omit at least a brief reference to 
the political structure of the United States 
where two governments exist in the same 
territory. Both State and Federal govern- 
ments have power to control commerce. 
Insurance is now commerce and when con- 
ducted across state lines is interstate com- 
merce. ‘To understand how insurance got 
that way, after 150 years otherwise, we must 
consider certain United States Supreme 
Court decisions which have affected in- 
surance business and its rate-making ac- 
tivities in every state of the Union. 

I should assume that you know all about 
Paul vs. Virginia and the South-Eastern 
Underwriters Cases because in the last five 
years tons of paper and thousands of man- 
hours have been consumed in various 
and sundry conferences, reports, articles 
and speeches dealing with these decisions 
and their consequences. Comparatively 
few people, however, have more than a 
superficial or confused knowledge of de- 
velopments leading up to the recent 
tremendous change in the insurance in- 
dustry. The subject goes to the Constitu- 
tional foundations of our Country and is 


one of the great legal dramas of our his- 
tory. 

The insurance business came to Amer- 
ica with the first ships to touch our shores. 
In 1774 the First Continental Congress of 
twelve colonies met and addressed to the 
King and people of Great Britain a Dec- 
laration of Resolves which concerned, 
among other things, the commerce of the 
Colonies. ‘The Resolves contained a state- 
ment of rights and principles, many of 
which were embodied in the Declaration 
of Independence of 1776 and later in the 
Constitution. While the Revolution was 
on, the Colonies in 1778 adopted the Ar- 
ticles of Confederation. 

The Articles of Confederation proved 
to be inadequate, largely because the Con- 
gress had been given no authority to regu- 
late foreign or interstate commerce. Regu- 
lation in this field was retained by the in- 
dividual states. Disputes between states 
over interstate commerce were inevitable. 
It was the need for an agreement respect- 
ing use of interstate waters (the Potomac 
River and Chesapeake Bay) that led 
George Washington in 1785 to invite State 
Commissioners to a conference at Mount 
Vernon; this group recommended a gen- 
eral trade convention which met in An- 
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napolis the following year. This in turn 
led to the Convention held in Philadelphia 
in 1787, which drew up the Constitution 
to replace the Articles of Confederation. 
Two years later, with the inauguration of 
President George Washington, April 30, 
1789, the new Constitution was in opera- 
tion. 

Article I—Section 8 of the Constitution 
contained these sixteen most important 
words: “The Congress shall have power 

to regulate commerce with foreign 
nations, and among the several States .. .” 

So, under our Constitutional system, the 
United States embarked with a dual po- 
litical structure. The states retained broad 
general powers derived from the people 
who, in turn, granted important specific 
powers to the federal government. As to 
commerce, the broad jurisdiction depends 
upon whether commerce is_ intrastate 
(within states) and subject to state legisla- 
tion, or inter-state (across state lines) 
and, therefore, subject to federal control 
where the federal government exercises the 
power given under the Constitution. The 
line of demarcation between federal and 
state regulation of trade and industry is 
too tenuous to permit any exact definition 
of the respective areas of control. For this 


reason, many cases involving interstate 


commerce of various kinds come before 
the Supreme Court from year to year. 

Eighty years elapsed between the adop- 
tion of the Constitution in 1789 and the 
decision in Paul vs. Virginia (8 Wall. 168), 
1869, which held that issuing a policy of 
insurance was not a transaction of com- 
merce. Only twenty-nine prior cases in- 
volving interstate commerce had come be- 
fore the U. S. Supreme Court. In the 
eighty years since Paul vs. Virginia there 
have been literally hundreds of interstate 
commerce cases, many of them deeply in- 
volved. 

Paul vs. Virginia 

In 1866, one Paul, of Petersburg, Vir- 
ginia, was appointed to produce fire in- 
surance business for several New York 
companies. Paul refused to deposit cer- 
tain securities required by the Virginia 
statute and was indicted and convicted for 
selling insurance in Virginia without a li- 
cense. The National Board of Fire Under- 
writers followed the case closely and it is 
important to note that the suit was strenu- 
ously contested for the purpose of avoiding 
what the insurance companies considered 
to be an objectionable state law. The pe- 
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tition filed for Paul in the U. S. Supreme 
Court contained only a brief reference to 
insurance as commerce. The State of Vir- 
ginia did not mention interstate commerce 
at all but argued instead against the as- 
serted claim of Constitutional immunity 
of corporations. 

The U. S. Supreme Court decided in 
favor of the State and upheld the Virginia 
Statute as a valid exercise of the State’s 
police power. The court could have 
stopped there but Justice Field, delivering 
opinion, went on to state that the issuance 
of an insurance policy was not a transac- 
tion of commerce. Insurance business in a 
broad sense was not discussed. It is to be 
noted that there were no facts before the 
United States Supreme Court showing a 
course of interstate business. Therefore, 
this opinion, so important to the course 
of our business for the next 75 years, was in 
a very real sense only dictum or an arbi- 
trary ruling on a question not squarely be- 
fore the Court. 

A number of other insurance cases fol- 
lowed Paul vs. Virginia into the Supreme 
Court, all based on the validity of State 
statutes. Not until 1913, in New York Life 
Insurance Company vs. Deer Lodge Coun- 
ty (231 U. S. 495) was an attempt made 
to present to the Supreme Court the in- 
terstate character of the insurance busi- 
ness. Here too the Court’s decision disre- 
garded the interstate contention and up- 
held the Montana State statute directly un- 
der attack. In neither Paul vs. Virginia 
nor the Deer Lodge County case, nor any 
others, was any statute of the United States 
involved. 

To many lawyers, insurance men and 
public officials the doctrine that insurance 
was not commerce, laid down in Paul vs. 
Virginia, was fictitious. Justice Jackson in 
his opinion in the South-Eastern Under- 
writers case clearly voiced this when he re- 
ferred to it as: “the fiction that insurance 
is not commerce.” 


Development Of State Insurance 
Departments 

Several states had created insurance de- 
partments before Paul vs. Virginia was de- 
cided. New Hampshire was the first, hav- 
ing set up an insurance commission in 
1851. Massachusetts established an insur- 
ance department the following year and 
Rhode Island did so in 1855. Under the 
impetus of the Supreme Court Decisions, 
other states soon established insurance com- 
missions or departments. Seventeen states 
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had insurance supervisory authorities by 
1890. With the rapid development of all 
lines of insurance in the United States 
came a greater need for regulation, par- 
ticularly with respect to rates charged the 
public. 

There was no uniformity in the degree 
or type of regulation established in the sev- 
eral states. The states differed widely, both 
economically and socially, and naturally, 
insurance regulation was affected by in- 
surance requirements and the location of 
insurance companies. As might be ex- 
pected, New York State, because of its con- 
centration of population and business, in- 
cluding many insurance companies, was 
one of the first states to create an effective 
insurance department under a state Super- 
intendent of Insurance. 


From the beginning of insurance regu- 
lation a most important phase has been the 
control of rates. In some degree the state 
insurance departments have controlled or 
regulated rates for many years. Some states 
regulate practically all rates; some regu- 
lated rates only for certain kinds of insur- 
ance, and some states did not undertake to 
regulate rates at all. The degree and type 
of rate regulation differed greatly through- 
out the’ country, and often it was inade- 
quate from the public point of view. In 
the past we found that there might be a re- 
quirement that rates be filed, either for 
approval or subject to approval. The state 
might even make and promulgate rates. In 
states that have regulated rates through ap- 
proval, the requirements have been that 
the rates must be reasonable, adequate and 
not unfairly discriminatory. ‘The require- 
ment of reasonableness was to protect the 
public against high insurance costs. Ade- 
quate rates were established so that the 
public would be protected against insol- 
vency of the insurers. Rates were not to be 
unfairly discriminatory for it was the aim 
to treat the public equitably. 

Concerning the system of state regulation 
which had developed following the ruling 
in Paul vs. Virginia, Justice Jackson of the 
United States Supreme Court, in his opin- 
ion in the South-Eastern Underwriters 
case, said: “The states began nearly a cen- 
tury ago to regulate insurance, and state 
regulation while no doubt of uneven 
quality today is a successful going concern. 
Several of the states, where the greatest vol- 
ume of business is transacted, have rigor- 
ous and enlightened legislation, with en- 
forcement and supervision in the hands of 
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experienced and competent officials. Such 
state departments, through trial and error, 
have accumulated that body of institution- 
al experience and wisdom so indispensable 
to good administration.” 


Associations And Rating Bureaus 

Prompted by the necessities and natural 
trends of a highly competitive business, 
Associations, Rating Bureaus, standard 
forms and uniform procedures were de- 
veloped within the various segments of the 
insurance business, in conformity with state 
laws and regulations. Following the gener- 
al pattern of the insurance business, The 
Surety Association of America and the 
Towner Rating Bureau were organized for 
the purpose of standardizing rate making 
and other functions of the Fidelity and 
Surety bond business and _ gradually, 
throughout a period of thirty-five years 
prior to 1944, orderly rate making and 
other procedures were developed where 
chaotic conditions had prevailed. 

Hundreds of men who continue active in 
the surety business can vouch for the fact 
that these privately organized associations 
did not at any time create anything in the 
nature of a monopoly nor did they stifle 
competition. Keen, but orderly, competi- 
tion continued unabated both within and 
outside the ranks of the Surety and other 
Associations. Although the Surety Associa- 
tion brought out standard rates and forms 
for the benefit of members, non-members 
applied the standards with competitive va- 
riations. Collective action in the matter of 
rate making, permissible and sanctioned 
under state laws, naturally was conducted 
without any concern for the Federal Anti- 
trust Laws. 

Federal Insurance Control Advocated 

As has been pointed out above, many 
lawyers, insurance men and public officials 
questioned the soundness of the doctrine 
laid down in Paul vs. Virginia. ‘They were 
not always happy with the holding that 
insurance was not commerce. 

The Twentieth Century opened with 
the expose of the evils of great corpora- 
tions. Ida M. Tarbell published a well 
documented history of the Standard Oil 
Company that rocked the Country; Charles 
Evans Hughes became a national figure 
through his conduct of the New York State 
Armstrong investigation of life insurance 
companies. Muck-raking of big business 
was new and became popular with the 
press. Unfortunately, a lot of muck was 
uncovered. Teddy Roosevelt, already a na- 
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tional military hero, became the protector 
of the common man against the trusts. 
Nearly every cartoon depicted Teddy 
Roosevelt with his “big stick.” 

President Theodore Roosevelt, begin- 
ning in 1904, twice went before Congress 
and asked the Congress to carefully con- 
sider placing insurance under Federal con- 
trol. He said: “The great insurance com- 
panies afford striking examples of corpora- 
tions whose business has extended so far 
beyond the jurisdictions of the states who 
created them as to preclude strict enforce- 
ment of supervision and regulation by the 
parent states. In my last annual message I 
recommended that the Congress carefully 
consider whether the power of the Bureau 
of Corporations cannot be constitutionally 
extended to cover interstate transactions in 
insurance. Recent events have emphasized 
the importance of an early and exhaustive 
consideration of this question to see wheth- 
er it is not possible to furnish better safe- 
guards than the several states have been 
able to furnish. . .” 

Representative Edward D. Morrell of 
Pennsylvania was only one of many Con- 
gressmen who, during the same period, felt 
the same way as did the President. In an 
article prepared by him he stated: “I have 
been, in recent years, convinced of the ne- 
cessity and propriety of regulating the 
business of insurance in all its branches by 
Federal authority and was the first mem- 
ber of the House of Representatives to in- 
troduce a bill providing for such control.” 

Secretary Metcalf, of the Department of 
Commerce and Labor in President Theo- 
dore Roosevelt’s administration, in his an- 
nual report in 1904, expressed the view 
that the rapid development of insurance 
business, its extent, the enormous amount 
of money and the diversity of interests in- 
volved, and the present business methods 
suggest that under existing conditions in- 
surance is commerce and may be subjected 
to Federal regulation through the affirm- 
ative action of Congress. 

Many insurance executives were of the 
same view and President Alexander, of 
the Equitable Life Insurance Society, is 
quoted in the December 15, 1904 issue of 
The Spectator, as follows: ‘The recom- 
mendation of the President in his message 
in regard to national supervision of the 
life insurance business is welcomed by the 
officers of the Equitable Life Assurance So- 
ciety of the United States as an important 
step forward . . . I need not enlarge, as I 
coincide in general with the views already 


INSURANCE COUNSEL JOURNAL 


July, 1950 


expressed by President R. A. McCurdy 
(Mutual Life), and President Dryden (The 
Prudential Life Insurance Co.)” 

President Frederick W. Arnold, of the 
Equitable Fire and Marine Insurance Com- 
pany, stated: “I will simply say that for 
the insurance business to be regulated by 
national law and national supervision, in- 
stead of being subject to the requirements 
now made by the several states, it would 
be a source of great satisfaction. 


About the same time, the Insurance 
Committee of the American Bar Associa- 
tion sent out a questionnaire to hundreds 
of members of the American Bar Associa- 
tion on the question of whether or not in- 
surance was legally interstate commerce, 
and the great majority of the replies were 
in the affirmative. 

Although a number of bills were intro- 
duced before Congress they never became 
law and the decisions of the Supreme 
Court in Paul vs. Virginia and other cases 
continued to keep the regulation of insur- 
ance within the various states. 

The U. S. government never had a De- 
partment to regulate insurance companies 
until World War I when, as a war measure, 
it set up in the U. S. Treasury Department, 
a Division known as the Trading With the 
Enemy Division, which had to do with the 
licensing and controlling of all foreign 
insurance companies. For two years the 
speaker, Henry W. Nichols, was the Ad- 
ministrative Head of this Division, which 
came to a close with the end of the war. 
Before this Division of the Treasury De- 
partment was closed in 1920, Herbert 
Hoover, then Secretary of Commerce, 
looked into the question of transferring the 
staff and files of this office to the Com- 
merce Department with the idea of con- 
tinuing it permanently as a_ peacetime 
measure. Mr. Hoover was advised by the 
General Counsel of the Department of 
Commerce that in view of the Supreme 
Court decisions, the government could not 
license and control insurance companies in 
peacetime without action by Congress. 

Nothing further was done and the regu- 
lation of insurance remained entirely with 
the states. Many insurance lawyers con- 
tinued of the opinion that some day the 
question would come before the U. S. Su- 
preme Court squarely on the question of 
whether or not insurance in all its phases 
was interstate commerce and that a new 
decision would, in all probability, upset 
the holding in Paul vs. Virginia. 
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Investigation By United States 
Department Of Justice 

Late in 1941 the U. S. Department of 
ustice received a number of complaints 
against certain organizations of stock fire 
insurance companies charging that they 
had combined to fix rates, many of 
which were alleged to be unreasonably 
high and discriminatory. The companies 
were also charged with coercive practices 
and boycotts resulting in the elimination 
of fair competition. The Department of 
Justice made an investigation. One of the 
things it learned was that the Attorney 
General of Georgia had given a written 
opinion that the practice of dropping from 
the Association companies that wrote risks 
at rates lower than those prescribed by the 
company operated rating bureau, was in 
violation of the State Anti-pact Law; also, 
that an agreement by stock fire insurance 
companies to write insurance only at rates 
promulgated by the South-Eastern Under- 
writers Association was illegal. The Insur- 
ance Commissioner of Georgia issued an 
order in the form of a letter to the Under- 
writers Association informing it of the At- 
torney General’s ruling. ‘The Commission- 
er is alleged, however, not to have fol- 
lowed up the order nor to have done any- 
thing further about the matter, with the 
result that the order was ignored. 

The principal complainant before the 
Department of Justice, however, was Attor- 
ney General Roy McKittrick of Missouri, 
who was then engaged in prosecuting a 
number of stock fire insurance companies 
in Missouri for alleged violation of that 
state’s anti-trust laws in combining to fix 
premium rates for fire insurance and other- 
wise engaging in illegal practices. Much 
has been said about the Missouri case and 
undoubtedly there were two sides to the 
controversy. 

McKittrick had a conference with At- 
torney General Biddle in Washington, Feb- 
ruary 12, 1942, at which time McKittrick 
told the Attorney General that the Missouri 
case had convinced McKittrick that the 
evils were of such magnitude that they 
could not be effectively remedied by the 
State of Missouri. He stated that: “Ob- 
viously, no state could control beyond its 
own borders,” and that in his opinion the 
Department of Justice was the only Agency 
possessing the power to reach such com- 
binations of fire insurance companies and 
that he was convinced the best interests of 
the people of the entire Country demanded 
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action be taken by the Department of Jus- 
tice to rectify many longstanding abuses. 
In addition to the above, representatives 
of the Department of Justice stated that 
they had received many complaints from 
policyholders, insurance agents and even 
officials of insurance companies from vir- 
tually every section of the Country. 

The U. S. Department of Justice, in con- 
cluding its investigation, found, rightly or 
wrongly, that State regulation of insurance 

yas, in the main, ineffective to protect the 

public against the result of monopolistic 
practices. It found that of a number of As- 
sociations the practices of the South-East- 
ern Underwriters Association seemed to be 
the most flagrant. Attorney General Bid- 
dle authorized the prosecution on the the- 
ory that the government had jurisdiction 
to proceed under the Federal Anti-trust 
Laws. 


Case Of South-Eastern Underwriters 
Association 

Twenty-three Federal Grand Jurors in- 
cluding citizens ranging from the Director 
of the Atlanta Federal Reserve Bank to a 
night watchman, began consideration of 
the evidence collected by the Department 
of Justice on October 19, 1942. After ex- 
amining evidence and witnesses, they re- 
turned an indictment on November 20, 
1942, naming as defendants the South- 
Eastern Underwriters Association; nearly 
200 member stock fire insurance com- 
panies; and 27 individuals who were offi- 
cers or members of the Executive Commit- 
tee of the South-Eastern Underwriters As- 
sociation. The indictment was on two 
counts charging defendants with conspir- 
acy to fix and maintain rates on fire insur- 
ance in restraint of interstate trade, and 
second, that they conspired to monopolize 
trade and commerce by excluding others 
from engaging in the sale of fire insurance 
in interstate commerce. Each count 
charged that the conspiracy consisted of 
agreement among defendants to sell insur- 
ance and to pay commissions to agents at 
rates fixed by the Association and to with- 
hold reinsurance facilities from non-mem- 
bers of the Association. There is much 
more to the indictment but this is suffi- 
cient for our purposes. 

Had the defendants decided to stand 
trial and had they been successful there 
would have been no appeal for the law 
makes no provision for an appeal by the 
government from a judgment of acquittal 
in a criminal case. But the defendants felt 
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that the publicity following such a trial 
would be harmful to the business and for 
that reason, on January 13, 1943, filed a de- 
murrer to the indictment seeking to have it 
dismissed on the ground that it did not 
state facts sufficient to constitue an offense 
against the United States and on the fur- 
ther ground that the Supreme Court had 
held that the business of insurance was not 
commerce, citing Paul vs. Virginia and sub- 
sequent cases. 

In its reply the government argued that 
Paul vs. Virginia and the so-called other 
insurance cases were not applicable because 
the question of interstate commerce had 
not been before the court; that insurance 
history and universal usage sustained the 
contention that insurance was in fact com- 
merce; and that the business of fire insur- 
ance was within the scope of the commerce 
clause of the Sherman Act. 

The demurrer was argued May 25, 1943, 
before Federal Judge Underwood in Atlan- 
ta. On August 5, 1943, an opinion and 
order came down sustaining the demurrer 
on the ground that insurance was not com- 
merce and the court had no jurisdiction. 
Judge Underwood concluded: “The con- 
spiracies charged in the indictment are not 
conspiracies in restraint of or to monopolize 
interstate trade or commerce . . . If there 
is to be any overruling of the long line of 
clear and thoroughly considered decisions 
of the Supreme Court, acquiesced in for 
seventy-five years by Congress and admini- 
strative agencies, it will have to be done by 
the Supreme Court itself, or by Congress.” 

As permitted by Federal practice, an ap- 
peal was taken directly to the Supreme 
Court of the United States, which heard 
arguments on January I], 1944. The At- 
torneys General of thirty-five states filed 
briefs amicus curiae, urging the affirmance 
of the decision of Judge Underwood in the 
District Court. 

It took nearly five months for the United 
States Supreme Court to hand down its de- 
cision, which came on June 5, 1944. The 
majority opinion, written by Mr. Justice 
Black, reversed the decision of the District 
Court and upset Paul vs. Virginia. It held 
that a fire insurance company which con- 
ducts its business transactions across state 
lines is engaged in interstate commerce and 
is subject to regulation by Congress under 
the commerce clause of the Constitution; 
and that a conspiracy to restrain interstate 
trade in commerce by fixing and maintain- 
ing arbitrary and non-competitive prem- 


INSURANCE COUNSEL JOURNAL 


July, 1950 


ium rates on fire and allied lines of insur- 
ance, and a conspiracy to monopolize inter- 
state trade and commerce in such lines of 
insurance were violations of the Sherman 
Act. Justices Roberts and Reed did not 
participate. Justice Stone and Justice 
Frankfurter rendered separate dissenting 
opinions. Justice Jackson rendered an 
opinion dissenting in part but joined the 
majority of four on the question of inter- 
state commerce when he said: “I am un- 
able to make any satisfactory distinction 
between insurance business as now con- 
ducted and other transactions that are held 
to constitute interstate commerce. Were 
we considering the question for the first 
time and writing upon a clean slate, | 
would have no misgivings about holding 
that insurance business is commerce and 
where conducted across state lines is inter- 
state commerce, and therefore that congres- 
sional power to regulate prevails over that 
of the states.” 

The Department of Justice, having estab- 
lished the principle that insurance was in- 
terstate commerce, it was satisfied, and up- 
on the recommendation of Attorney Gen- 
eral Biddle the criminal indictments 
against the insurance officials and their 
associations and companies were dismissed. 

The fat was in the fire! One of the larg- 
est and finest businesses of the United 
States had suddenly been catapulted into 
an entirely new sphere of operation for 
which its great machine was not geared. 

Before going on to the next point | 
would emphasize that if insurance officials 
were in danger of criminal indictment fol- 
lowing Paul vs. Virginia, which held in- 
surance not to be commerce, they are 
doubly in danger since the SEUA case 
which has established that insurance across 
state lines is interstate commerce. We in 
the insurance business, just as people in 
other interstate businesses, must take care 
that we do not run counter to the Sherman 
Act and other anti-trust laws. 


Under Federal Statutes 


Insurance was at the cross-roads of its 
history. For the first time Federal laws had 
come into play and the entire insurance in- 
dustry was faced with the question as to 
what Federal laws were of most urgent con- 
cern. Speaking before the Rhode Island 
Association of Insurance Agents in October 
1946, Manuel M. Gorman, Special Assistant 
to the United States Attorney General 
said: “Obviously, rates and rate-making 
are the critical issues before the industry 
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and the States. They were the critical is- 
sues before Congress.” 

The most important federal statute to 
be considered was the Sherman Anti-trust 
Act which is the heart of the anti-trust laws. 
It punishes by fine and imprisonment ev- 
ery person who shall make any contract or 
engage in any combination or conspiracy 
in restraint of trade or commerce among 
the several states, or who shall monopolize 
or attempt to combine or conspire to mon- 
opolize any part of trade or commerce. It 
prohibits boycott, coercion or intimidation. 

The Federal Trade Commission Act 
implements the Sherman Act by creating 
the Commission whose duty it is to aid in 
enforcing the anti-trust laws. The Federal 
Trade Commission is directed to issue 
cease and desist orders against persons 
using unfair or deceptive methods of com- 
petition. The penalty for violating each 
final order is $5,000. 

The Robinson-Patman Act we are told 
was aimed primarily at some of the activ- 
ities of chain stores and makes unlawful 
discrimination in price, brokerages or com- 
missions and payment for services by those 
engaged in the sale of commodities and 
goods in interstate commerce. There is still 
some doubt as to whether or not the Rob- 
inson-Patman Act will ultimately be con- 
strued to apply to insurance. 

The Clayton Act, which was enacted a 
quarter of a century after the Sherman 
Act, deals largely with court procedure in 
enforcement of the anti-trust prohibitions. 
It supplements the Sherman Act by de- 
fining terms and by imposing new prohi- 
bitions. Insofar as insurance is concerned, 
the prohibitions for which the Clayton Act 
is best known are those forbidding inter- 
locking directorates and the acquisition by 
one corporation of the stock of another 
where the effect may be to substantially 
lessen competition. 

The insurance industry was also con- 
cerned with other federal laws such as 
the National Labor Relations Board Act, 
the Fair Labor Standards Act, and the 
Merchant Marine Act, which we need not 
elaborate upon at this time. 

Soon after the moratorium ended, the 
Federal Trade Commission began to re- 
ceive complaints and inquiries regarding 
possible violations of both the Federal 
Trade Commission Act and the Clayton 
Act, which laws became applicable to the 
interstate insurance business to the extent 
that it was not adequately regulated by 
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state law. The Federal Trade Commission 
initiated several investigations concerning 
charges ranging from misrepresentation to 
alleged combinations in restraint of trade 
and particularly concerning certain prac- 
tices in the mail order insurance field. 
Proposed Federal Legislation 

The insurance industry was now faced 
with the necessity of speedy action to bring 
the insurance business in line with the 
federal laws. It was perfectly clear that in 
the light of the federal statutes mentioned 
above, many of the insurance associations 
and rating bureaus could not continue as 
heretofore without running the risk of fur- 
ther indictments. 

Nearly all branches of the insurance busi- 
ness appointed special committees to study 
the many serious problems and a top all- 
industry steering committee was created. 
In the Association of Casualty and Surety 
Companies, a special committee was form- 
ed known as “The Special Committee to 
Consider Possible Dislocations Brought 
About By the United States Supreme 
Court Decision.” This Committee is still 
in existence. One of its important Sub- 
committees was a Committee to consider 
and report upon the future of the Acquisi- 
tion Cost Conferences. The National 
Surety Corporation has been a member 
of both of these Committees and your 
speaker—among others in our Corporation 
—has spent many days and nights in Com- 
mittee work considering matters of policy 
and specifically federal and state bills. 

It very soon became apparent that the 
insurance business needed more time in 
which to either change from state control 
to federal control, or to revamp state con- 
trol so that it would not conflict with fed- 
eral statutes. 

Even before an appeal had been taken 
in the SEUA Case, two identical bills were 
filed in the House and Senate on Septem- 
ber 20, 1943, to exempt the business of in- 
surance completely from the application of 
the Anti-trust laws. These bills were 
known as the Walter-Hancock Bill and the 
Bailey-Van Nuys Bill. The bills were in- 
troduced at the instance of the stock fire 
insurance companies and were not so much 
favored by some other branches of the in- 
surance industry. The, purpose of the bills 
was to secure complete exemption of the 
entire insurance business from the Sher- 
man and other federal anti-trust laws. Al- 
though Congress received many appeals in 
support of the Bailey-Walter Bill, as the 
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two bills came to be known, the press was 
pretty generally opposed. The Post-Dis- 

atch and the Star-Times of St. Louis; the 

hiladelphia Record; the Louisville Cour- 
ier-Journal; PM.; the Chicago Sun; and 
the Raleigh News and Observer were out- 
standing in a constant campaign against 
the bills. Drew Pearson gave the matter 
nationwide publicity on the radio and in 
his column “Washington Merry-Go- 
Round.” Attorney General Biddle opposed 
the bill before Congress, as did Attorney 
General McKittrick of Missouri. 


On June 22, 1944 and after the decision 
of the Supreme Court in the South-East- 
ern Underwriters case, the Bailey-Walter 
Bill was passed by the House of Represen- 
tatives by a vote of 283 to 54. The Senate 
did not pass the Bill and, of course, it 
never became law, but died with the ad- 
journment of the Seventy-eighth Congress. 


Public Law 15 


There followed before Congress the so- 
called Insurance Moratorium Bill, other- 
wise known as Public Law 15. This dif- 
fered substantially from the plan contained 
in the Bailey-Walter Bill. It was the result 
of a legislative proposal originally submit- 
ted by the National Association of Insur- 
ance Commissioners and had the endorse- 
ment of virtually the entire insurance in- 
dustry. The Insurance Moratorium Bill 
became Law with its approval by President 
Franklin Roosevelt on March 9, 1945, and, 
as extended, gave the insurance industry 
the needed breathing spell, until July 1, 
1948. The meaning of the Bill was ex- 
plained in the words of President Franklin 
Roosevelt at the time he signed it, as fol- 
lows: “I have given my approval to S. 340, 
the insurance bill, which passed the Con- 
gress last week. This bill grants the in- 
surance business a moratorium from the 
application of the anti-trust laws and cer- 
tain related statutes, except for agreements 
to boycott, coerce, or intimidate, or acts of 
boycott, coercion or intimidation, until 
January 1, 1948 (Extended to July 1, 1948). 
The purpose of this moratorium period 
is to permit the States to make necessary 
readjustments in their laws with respect to 
insurance in order to bring them into con- 
formity with the decision of the Supreme 
Court in the South-Eastern Underwriters 
Association case. After the moratorium 
period, the anti-trust laws and certain re- 
lated statutes will be applicable in full 
force and effect to the business of insurance 
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except to the extent that the States have 
assumed the responsibility for the regula- 
tion of whatever aspect of the insurance 
business may be involved. It is clear from 
the legislative history and the language 
of this act, that the Congress intended no 
grant of immunity for monopoly or for 
boycott, coercion or intimidation. Con- 
gress did not intend to permit private rate 
fixing, which the Anti-trust Act forbids, 
but was willing to permit actual regulation 
of rates by affirmative action of the States. 
The bill is eminently fair to the States. It 
provides an opportunity for the orderly 
correction of abuses which have existed in 
the insurance business and preserves the 
right of the states to regulate in a manner 
consonant with the Supreme Court’s inter- 
pretation of the anti-trust laws. 

Congress, in passing this Law, recognized 
its power under the commerce clause to 
regulate interstate commerce in insurance. 
Since 1944 the Legislative, Executive and 
Judicial branches of our National Govern- 
ment have been in agreement that insur- 
ance is commerce and when conducted 
across state. lines is interstate commerce. 
The fiction that insurance was not com- 
merce, first set up in Paul vs. Virginia, has 
disappeared. ‘Throughout the _ litiga- 
tion in the SEUA Case, and the consequent 
bills before Congress, the interest of the 
public has been paramount and the regu- 
lation of insurance premium rates has 
been at the heart of all discussions. 

Insofar as rates are concerned, Congress 
did not intend to permit private rate fix- 
ing, which is prohibited by the anti-trust 
acts, but was willing to permit regulation 
of rates, in the interest of the public and 
companies alike, by affirmative action of 
the several states. 

Time does not permit a detailed analy- 
sis of Public Law 15 but Congress has in- 
dicated that with certain limitations, it 
wants the States to carry on. It is sufficient 
for our purposes to point out that since 
July 1, 1948, the insurance business has 
and will continue under state regulation 
so long as the states regulate honestly, e!- 
fectively and affirmatively in conformity 
with the United States Supreme Court de- 
cision and Public Law 15. If the states 


cease to do that the Federal government 
has no alternative but to reassert its do- 
main in the insurance field. At all times 
interstate insurance business, just as all 
other interstate businesses, continues under 
the authority of the Federal government, 
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especially as to monopoly, boycott, coercion 
and intimidation. 


Meaning of Regulation 


In enacting Public Law 15 Congress held 
out, as a matter of public policy, an invita- 
tion to the States to deal affirmatively and 
effectively with practices within the insur- 
ance business which might otherwise be the 
subject of federal regulation. Public Law 
15 did not expire on July 11, 1948; only 
the so-called moratorium provisions ended. 
The end of the moratorium brought 
squarely within federal law enforcement, 
practices by the insurance industry which 
are not adequately regulated by the States, 
and which otherwise might be held in vio- 
lation of Federal laws. 

The biggest job facing insurance men 
after July 1, 1948, was that of determin- 
ing the nature of “regulation” in order to 
satisfy the intent of Congress and existing 
federal laws. The emphasis of the indus- 
try, and the state insurance departments, 
was immediately laid upon those practices 
chiefly concerned with rate making. There 
were, however, other activities said to be 
inimical to the public interest, which, if not 
regulated effectively by the States, would, 
of necessity, fall under one or more of the 
federal acts. All considerations and discus- 
sions turned about public interest. That 
was to be the test. 

It should always be clearly understood 


that the limit of the States power is de- ' 


pendent upon the will of Congress. The 
Federal government has not agreed to re- 
main silent. Federal laws may be changed 
at any session of Congress. According to 
Senator McCarran, so long as the States 
make an honest effort at regulation and ap- 
pear to be protecting the public’s interest, 
the Federal government will not impose 
federal regulation or act affirmatively to 
withdraw the right of regulation from the 
states. For the future, on all serious ques- 
tions, the test will be as to whether or not 
the matter in hand is effectively covered 
by state regulation. If a practice complain- 
ed of has not been adequately regulated by 
state law, then it may become the duty of 
the United States Attorney General to pro- 
ceed to enforce the anti-trust laws appli- 
cable to such practice. Also, Congress can 
move in to the extent the matter is not 
regulated by State law. This point is no- 
where of greater importance for the insur- 
ance industry than in the sphere of fixing 
premium and commission rates by agree- 
ment. Congress did not intend to permit 
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private rate making, but is willing to per- 
mit the regulation of rates by affirmative 
action of the several States. 

There is a necessity that each state ade- 
quately deal with all insurance within its 
borders. No part of interstate insurance 
can be overlooked. Since the SEUA Case 
and Public Law 15, there can be no doubt 
about the power of Congress to act in the 
field of insurance and Congress will act if 
it becomes convinced that the public inter- 
est demands action. We should, therefore, 
be ambitious to make state regulation 
work. 

There has been no judicial interpreta- 
tion of the meaning of regulation by state 
law. We might review some lengthy legal- 
istic discussions as to what the Congression- 
al phrase “regulated by state law” means, 
but we must pass on to what insurance men 
felt they were obliged to do in the new 
realm of things. 


Legislative Program for the Future 

The industry committees working in 
close co-operation with the Insurance Com- 
missioners felt that the immediate state 
legislative program should include new 
laws regulating rates in every State in the 
Union; an act permitting payment of com- 
mission to brokers, a Fair Trade Practice 
Act, and others. 

Every insurance Association, including 
the National Bureau of Casualty Under- 
writers, The Surety Association of Amer- 
ica, the Towner Rating Bureau, the Asso- 
ciation of Casualty and Surety Companies, 
and the Casualty and Surety Acquisition 
Cost Conferences, had to be restudied with 
great care to see whether or not, and to 
what extent, they could be continued in 
the light of new conditions. After such 
studies were made, The Surety Association 
of America and The Towner Rating Bu- 
reau were consolidated under a revamped 
constitution. The Towner Rating Bureau, 
as a privately owned stock rating organiza- 
tion of the surety companies, came to an 
end. Also, after nearly two years of concen- 
trated study involving brokers, agents, in- 
surance companies and Commissioners, it 
was determined that the Acquisition Cost 
Conferences could not continue as consti- 
tuted and, no agreement having been 
reached concerning legislation, these Con- 
ferences were abandoned. 

The quantity and effectiveness of new 
legislation in so short a time is truly re- 
markable. New rate regulatory laws have 
been passed for the fire and marine busi- 
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ness and separately for the casualty and 
surety business in practically all states and 
territories. Important Fair Trade Practice 
Laws following the Commissioners All In- 
dustry Model Bill have passed in twenty 
four states and will no doubt soon become 
law in more states. Acting upon a study 
made by the All-Industry Committee in 
1948 the Insurance Commissioners recom- 
mended a Model Unauthorized Insurance 
Service of Process Act which has become 
law in 14 states. Clayton Act type of legis- 
lation providing that insurance companies 
may have interlocking directorates, and ac- 
quire capital stock of other insurers, has 
become law in 10 states. 

This paper deals with a study of rate 
making and from here I pass to the new 
Uniform Rate Regulatory Laws covering 
the casualty and surety lines, which have 
been adopted for all practical purposes in 
every State in the Union (Idaho excepted). 


Uniform Rate Regulatory Law 

The so-called Uniform Rate Regulatory 
Law for our business is the product of two 
years of intensive work by a Combined 
Committee made up of the All-Industry 
Committee of the insurance business and a 
Committee of the National Association of 
Insurance Commissioners. “The Combined 
Committee drafted two uniform bills, one 
applying to casualty and surety rates and 
the second applying to fire and certain in- 
land marine rates. The two bills are the 
same in principle. 

Since casualty and surety rate regulatory 
laws have now been enacted in all of the 
States and Territories, except Idaho, us- 
ually in the form of the Uniform Bill but 
at times with some variations we will dis- 
cuss the uniform law and hereafter refer 
to it as the “Act.” 

Section 1. Purpose—“The purpose of this 
Act is to promote the public welfare by 
regulating insurance rates to the end that 
they shall not be excessive, inadequate or 
unfairly discriminatory, and to authorize 
and regulate co-operative action among in- 
surers in rate making and in other matters 
within the scope of this Act. Nothing in 
this Act is intended (1) to prohibit or dis- 
courage reasonable competition, or (2) to 


prohibit, or encourage, except to the extent 


necessary to accomplish the aforemention- 
ed purpose, uniformity in insurance rates, 
rating systems, rating plans or practices. 
This Act shall be liberally interpreted to 
carry into effect the provisions of this sec- 
tion.” 
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Section 2. Scope—The Act applies to 
casualty insurance, including fidelity, surety 
and guarantee bonds, and to all forms of 
motor vehicle insurance, on risks or opera- 
tions in the state, written by stock and mu- 
tual companies and reciprocal and inter- 
insurance exchanges, except (a) certain re- 
insurance, (b) accident and health insur- 
ance, and (c) aircraft insurance, other than 
W. C. and employer’s liability. 

Section 3. Making of Rates 


All rates must be in accordance with 
the following: 

1. Due consideration to past and pros- 
pective loss experience within and 
without the state, to catastrophe 
hazards, to a reasonable margin for 
(underwriting) profit and contin- 
gencies, to dividends, savings or un- 
absorbed premium deposits allow- 
ed or returned, to past and prospec- 
tive expenses both countrywide and 
applicable within the state, and to 
all other relevant factors within and 
outside the state. (NOTE: The 
Commissioners refused to agree to 
insertion of “underwriting” before 
“profit,” but it was included in the 
enactments in some states). 

. Systems of expense provisions in- 
cluded in the rates may differ for in- 
dividual companies or groups to re- 
flect different éperating methods. 

3. Risks may be grouped by classes 

for establishment of rates and mini- 
mum premiums. Classifications may 
be modified to produce rates for in- 
dividual risks. 

4. Rates shall not be excessive, inade- 

quate or unfairly discriminatory. 


no 


Section 4. Rate Filings—Every insuier 
shall file, directly or thru a licensed rating 
bureau, every manual of classifications, 
rules and rates, every rating plan and ev- 
ery modification thereof, which it proposes 
to use. Note that filing of bond and policy 
forms and endorsements is not provided 
for but is required in some states pursuant 
to other statutes or insurance department 
regulations. 

Waiting period. Each rate becomes el- 
fective 15 days (or 30 days if Insurance 
Commissioner requires) after it is filed, un- 
less the Commissioner disapproves with- 
in this waiting period; also, upon request, 
the Commissioner may authorize a filed 
rate to be effective before expiration ol 
the waiting period. This procedure (plus 
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the disapproval provided in Section 5) is 
known as the “subsequent disapproval” 
plan as opposed to the “prior approval” 
plan which was rejected by the Combined 
Committee. 

Exception—Surety. Any special filing 
with respect to a surety or guaranty bond 
required by law or by court or executive 
order or by order, rule or regulation of a 
public body, not covered by a previous 
filing shall become effective when filed. 
Also, the Commissioner may, by order, 
suspend or modify the requirement for 
filing as to any kind of insurance or sub- 
division or class. A rate in excess of the 
filed rate may be used on a specific risk 
with the Commissioner’s approval. 

Section 5. Disapproval of Filings — If 
within the waiting period the Commission- 
er finds that a filing does not comply with 
the Act, he may disapprove by notifying 
the insurer or rating bureau concerned, 
stating that the filing shall not become ef- 
fective, except that in the case of a special 
surety or guarantee bond filing, the disap- 
proval shall be as of a subsequent date and 
shall not affect any contract made or issued 
prior to that date. After the waiting pe- 
riod, the Commissioner may likewise de- 
termine that a filing does not comply with 
the Act, but he must first hold a hearing 
and thereafter by order state the date after 
which the rate shall not be effective. Any 
person or organization aggrieved by a filing 
may request a hearing after which the 
Commissioner shall by order determine the 
issue, but such orders shall not affect any 
contract or policy previously issued. 

Section 6. Rating Organizations—Each 
must be licensed and is subject to examina- 
tion. It must furnish its services without 
discrimination to members and subscribers. 
It must file copy of its constitution or com- 
parable document, its by-laws and rules, 
and a list of its members and subscribers. 
The reasonableness of any rule or the fail- 
ure to admit any insurer as a subscriber, 
may be reviewed by the Commissioner on 
request and he may enter an order affirm- 
ing or correcting the action of the rating 
bureau. Cooperation among rating bureaus 
is authorized. 

Section 7. Deviations—A member or sub- 
scriber of a rating bureau must adhere to 
filed rates except that it may apply to the 
Commissioner for leave to file “a uniform 
percentage decrease or increase to be ap- 
plied to the premiums produced by the 
tiled rating system or for a class of insur- 
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ance. ...” On an application to file a de- 
viation, the Commissioner must hold a 
hearing on notice to the rating bureau and 
thereafter enter an order allowing or de- 
nying the application. Each approved de- 
viation is effective for one year. Under this 
Section if a company attaches a deductible 
rider to a fidelity bond and charges the 
filed rate, which does not anticipate the de- 
ductible, there will be a violation, unless a 
new filing is made to be applicable to 
all risks having the deductible. 

Section 8. Appeal by Minority—Any 
member or subscriber of a rating bureau 
may appeal to the Commissioner from any 
action of the bureau in approving or re 
jecting a proposed change or addition to a 
filing. Again a hearing must be held be- 
fore the Commissioner enters his order. 

Section 9. Information to be furnished 
to Insureds; Hearings and Appeals of In- 
sureds—If an insurer or rating bureau fails 
or refuses for 30 days to furnish rating in- 
formation to an insured affected by a rate, 
the insured may appeal to the Commis- 
sioner who shall hold a hearing and af- 
firm or reverse the action of the bureau. 

Section 10. Advisory Organizations— 
This section defines an “Advisory Organi- 
zation” to be an association of insurers, 
which assists insurers that make their own 
filings or assists rating organizations in rate 
making, by furnishing data and recommen- 
dations. Every advisory organization must 
file with the Commissioner a copy of its 
constitution or other basic articles, its by- 
laws, rules and regulations, a list of its 
members and the name of an agent for the 
service of notices or orders of the Commis- 
sioner, and an agreement that the Com- 
missioner may examine the organization. 
At one time it was thought by many that 
the Acquisition Cost Conferences might 
be legalized under this section but the New 
York Attorney General and Insurance Su- 
perintendent ruled against it. 

Section 11. Joint Underwriting or Joint 
Reinsurance—This section in effect author- 
izes concerted action by insurers in the 
form of joint underwriting or joint reinsur- 
ance. For example, it would cover the up- 
erations of reinsurance pools. If the Com- 
missioner finds that any such an organiza- 
tion is guilty of any unfair or unreasonable 
practices he may order discontinuance. 

Section 12. Examinations—The Com- 
missioner is required to examine each 
rating organization at least once in five (5) 
years and as often as he may deem expe- 





Page 300 


dient. He may also examine advisory or- 
ganizations and joint underwriting or re- 
insurance groups. The costs are to be paid 
by the rating organization or group. 

Section 13. Rate Administration—This 
section authorizes the Commissioner to 
make rules for the administration of rates 
and to co-operate with supervisory officials, 
insurers and rating organizations of other 
states. Also, the Commissioner may pro- 
mulgate rules and statistical plans for re- 
cording and reporting expense experience 
items, especially applicable to risks within 
the state and not susceptible to determi- 
nation by a pro-rating of country-wide ex- 
pense experience. 

Section 14. False or Misleading Informa- 
tion—This section makes it unlawful for 
any person or organization to willfuly with- 
hold information or furnish false or mis- 
leading information to the Commissioner 
or any statistical agency or organization or 
any insurer. 

Section 15. Assigned risks—This author- 
izes concerted action of insurers in the 
establishment of assigned risks plans for 
substandard risks, which plans are used 
mostly in automobile insurance. 

Section 16. Rebates Prohibited—This is 
the usual rebating section included in the 
laws of most states and made part of the 
uniform act for the convenience of any 
states which do not already have a rebat- 
ing section. 

Section 17. Penalties—For any violation 
of the Act the Commissioner may impose 
a penalty of not more than $50, or if he 
finds the violation to be willful he may 
impose a penalty of not more than $500. 
These penalties are in- addition to any 
other penalty provided by law. Also, the 
Commissioner may suspend the license of 
any rating organization or insurer which 
fails to comply with any order of the Com- 
missioner, unless an appeal is pending and 
the order is reversed on appeal. No license 
shall be suspended or revoked except on 
written order of the Commissioner stating 
his findings made after a hearing. 

Section 18. Hearing Procedure and Ju- 
dicial Review—Any insurer or rating or- 
ganization aggrieved by any order or de- 
cision of the Commissioner may demand a 
hearing after which the Commissioner 
shall affirm, reverse or modify his previous 
action specifying his reasons. Pending 
such hearing and decision, the Commis- 
sioner “may” suspend or postpone the ef- 
fective date of his previous action. 
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Any action or decision of the Commis. 
sioner is subject to court review by writ of 
certiorari. This Court Review protects the 
public and the insurance industry against 
arbitrary Rulings. 

Section 19. Constitutionality — This is 
the usual saving clause which maintains 
validity of the rest of the Act if any pro- 
vision is found unconstitutional. 

Section 20. Effective Date. 

That concludes the outline of the Uni- 
form Rate Regulatory Law and at the 
same time my paper. Future papers will 
undoubtedly deal with questions concern- 
ing the application of the various Sections 
of the Uniform Rate Regulatory Law and 
such variations as exist in those jurisdic- 
tions that have not adopted the Act as 
above outlined, particularly California, 
Missouri, Texas and Montana. As a New 
York corporation we are subject to the New 
York Rating Law on New York risks to the 
same extent as any foreign corporation li- 
censed to do business in New York. As to 
risks out of New York State, we have to 
be attentive to the rating laws of those 
states. 

We will hesistate here just a moment to 
consider the New York State Insurance 
Law. It states firmly that “No authorized 
insurer shall, and no licensed insurance 
agent, no employee or other representative 
of an authorized insurer, and no licensed 
insurance broker shall knowingly, charge 
or demand a rate or receive a premium 
which deviates from the rates, rating plans, 
classifications, schedules, rules and _ stand- 
ards, made and last filed by or on behalf 
of the insurer, or shall issue or make any 
policy or contract involving a violation 
of such rate filings.” (Sec. 185 (2). 

It is provided in Sec. 187 (2) that the 
penalty for willful violation, in addition to 
any other penalty provided by law, is a 
fine of not less than $25 nor more than 
$1,000 for each offense. However, if the 
Superintendent of Insurance finds that 
any such insurer, agent or broker is in wil- 
ful violation, he may, in lieu of any other 
penalty, order the violator to pay a fine of 
$100 for each offense. 

As respects “any other penalty provided 
by law,” referred to above, the Insurance 
Law (Sec. 5) provides penalties generally, 
as follows: “Every violation of any provis- 
ion of this chapter (i. e. the Insurance Law) 
shall, unless the same constitutes a felony, 
be a misdemeanor. Every penalty imposed 
by this section shall be in addition to any 
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penalty or forfeiture otherwise provided by 
law. 

In the light of the foregoing it is essen- 
tial that each of us take full precaution to 
avoid any charge that we or our Corpora- 
tions have participated in any unlawful de- 
viation from filed rates. 

In conclusion, what does all this mean 
to your? And by you I mean everyone en- 
gaged in the insurance business—lawyers 
not excluded. It means that we must rec- 
ognize our dual system of government and 
observe federal and state laws in their re- 
spective spheres. It means that we must ob- 
serve federal laws to the extent that state 
regulation has not removed that necessity 
and must be careful not to be a party to 
monopoly, boycott, coercion or intimida- 
tion. It means that in order to make state 
regulation function we must become fa- 
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miliar with the new state laws and observe 
them, especially with respect to filed rates 
and filed forms. 

Regulation will be most successful and 
least burdensome where the machinery of 
administration is least hampered by gov- 
ernment. The best government is a gov- 
ernment that finds need to govern least. 
By fostering sound and fair methods in our 
business, unnecessary governmental re- 
strictions may be avoided. Insurance peo- 
ple have a duty to bring to the public, the 
industry and to government, a clear un- 
derstanding of the industry’s problems. 
Lastly, keep in mind that your Law De- 
partment is always available to help you 
with particular question and there is no 
reason to take chances on matters which 
may cause embarrassment to yourself, your 
company and the industry. 


Liability And Limit Of Insurer Under Motor Carrier 
Endorsement To Two Or More Claimants 


By Frep G. STICKEL, JR. 
Jersey City 2, New Jersey 


HE Superior Court of New Jersey un- 

der date of August 2, 1949 in the case 
of Ward Trucking Corporation vs. Phila- 
delphia National Insurance Company, ren- 
dered a decision of interest to insurers of 
motor carriers. See 4 N. J. Super. App. 
Div. page 434. 

It held, affirming the trial Judge, J. 
Wallace Leyden, that a policy issued to an 
interstate motor vehicle carrier, pursuant 
to regulations of Interstate Commerce 
Commission, requiring every such carrier 
to carry a minimum of $2000.00 insurance 
to cover loss of or damage to or aggregate 
of losses or damages of or to property of 
shippers and consignees occurring at any 
one time and place, would be construed 
as limiting insurer’s liability to $2000.00 
for aggregate of all shippers and consignees 
losses resulting from loss occurring at any 
one time and place, and not as insuring 
each individual shipper to the extent of 
$2000.00. 

The facts briefly were that in January 
1945, the plaintiff, an interstate motor 
carrier, received property from seventeen 
shippers which it in turn delivered to City 
Line Express, another interstate carrier, 
for delivery to the consignees. 





On January 25, 1945, while the property 
was in the Jersey City Terminal of the 
City Line Express it was destroyed by fire. 
On February 11, 1948, the plaintiff subro- 
gee of certain of the shippers, recovered a 
judgment against the City Line Express for 
the amount of the damage suffered by its 
subrogors in such fire. 

On March 11, 1948, the plaintiff sued 
the defendant insurance company under 
B. M. C. 32, an endorsement or rider re- 
quired to be issued. by insurers of motor 
vehicle carriers as a condition precedent to 
the issuance of a license to an insured to 
operate as a motor vehicle carrier in in- 
terstate commerce, seeking recovery in the 
amount of its said judgment against the 
defendant. 

The lower court construed the endorse- 
ment as limiting recovery to a miximum of 
$2000.00 but not only allowed recovery 
against the insurer on the basis of the un- 
satisfied judgment against its insured but 
allowed recovery in favor of the plaintiff 
for such maximum liability even though 
other claims and claimants existed arising 
out of the aforesaid fire. 

The Superior Court affirmed the lower 
court findings. 
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So far as I have been able to find this 
is the first decision in the United States 
of its kind. 

The decision is sound so far as the limi- 
tation of liability is concerned; it is un- 
sound in allowing one claimant to recover 
such maximum liability, instead of its pro- 
portion thereof, where other claimants in 
like position exist. 


Section 215 of the Interstate Commerce 
Act, Title 49, Section 315 U. S. C. A. pro- 
vided that the Interstate Commerce Com- 
mission in its discretion and under such 
rules and regulations as it should prescribe, 
could require a motor common carrier to 
file obligations in a sum to be determined 
by the Commission, to be conditioned up- 
on such carrier making compensation to 
shippers and/or consignees for all prop- 
erty belonging to shippers and/or con- 
signees and coming into the possession of 
such carrier in connection with its trans- 
portation service. 


William M. Mortimer, the author of a 
book entitled, “Inland Marine Insurance,” 
published a brochure entitled, ““The Motor 
Carrier Act and its Administration by the 
Interstate Commerce Commission,”  re- 
ferred to in William Atkin Co. v. National 
Liberty Insurance Co., 5 N. Y. S. (2nd)863, 
168 Misc. 334 (N. Y. Municipal Ct. 1938) 
wherein at pages 6 and 7 he traces the de- 
velopment of motor carrier regulation and 
points to some of the conditions which 
made such regulation inevitable in addi- 
tion to the ruthless competition for busi- 
ness between the railroads and the motor 
carrier. 


The Interstate Commerce Commission 
in order to determine to what extent it 
should exercise the powers conferred up- 
on it, instituted an investigation which re- 
sulted in a report of the Commission by 
Division 5 composed of Commissioners 
Eastman, Lee and Caskie, which report 
may be found in the Federal Register, Aug- 
ust 20, 1936, pages 1156 to 1160 inclusive, 
and in Volume 1, Motor Carrier Cases, 
pages 45 to 67 inclusive. 

From and as the result of the findings 
of the Commission as stated in that report 
no motor carrier would thereafter be al- 
lowed to engage in interstate commerce un- 
less it had given security or possessed in- 
surance protective of consignees and ship- 
pers in accordance with the regulations of 
the Commission and in the minimum 
amount. 
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The Commission caused to be prepaied 
and then adopted B. M. C. 32 reading as 
follows: 


“ENDORSEMENT FOR MOTOR 
COMMON CARRIER POLICIES OF 
INSURANCE FOR CARGO LIABIL- 
ITY UNDER SECTION 215, MOTOR 
CARRIER ACT, 1935. 

“The policy to which this endorse- 
ment is attached is a cargo insurance 
policy, and is hereby amended to assure 
compliance by the insured, as a com- 
mon carrier of property by motor ve- 
hicle, with Section 215 of the Motor Car- 
rier Act, 1935, with reference to making 
compensation to shippers or consignees 
for all property belonging to shippers or 
consignees coming into the possesion of 
such carrier in connection with its trans- 
portation service, and with the pertinent 
rules and regulations of the Interstate 
Commerce Commission. 

“In consideration of the premium 

stated in the policy to which this en- 
dorsement is attached, the Company 
hereby agrees to pay within the limits 
of liability hereinafter provided, any 
shipper or consignee for all loss of or 
damage to all property belonging to such 
shipper or consignee, and coming into 
the possession of the insured in connec- 
tion with its transportation service, for 
which loss or damage the insured may be 
held legally liable, regardless of whether 
the motor vehicles, terminals, ware- 
ho.'ses, and other facilities used in con- 
nection with the transportation of the 
property hereby insured are specifically 
described in the policy or not. The lia- 
bility of the Company extends to such 
losses or damages whether occurring on 
the route or in the territory authorized 
to be served by the insured or elsewhere, 
except as follows: 
" —— : 
(Name as exceptions only States in 
which the insured’s operations are cov- 
ered by other insurance). 

“Within the limits of liability herein- 
after provided it is further understood 
and agreed that no condition, provision, 
stipulation, or limitation contained in 
the policy, or any other endorsement 
thereon or violation thereof, or of this en 
dorsement by the insured, shall affect in 
any way the right of any shipper or con- 
signee, or relieve the company from lia- 
bility for the payment of any claim for 
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which the insured may be held legally 
liable to compensate shippers or con- 
signees, irrespective of the financial re- 
sponsibility or lack thereof or insolvency 
or bankruptcy of the insured. However, 
all terms, conditions, and limitations in 
the policy to which this endorsement is 
attached are to remain in full force and 
effect as binding between the insured 
and the Company. The insured agrees 
to reimburse the Company for any pay- 
ment made by the Company on account 
of any loss or damage involving a 
breach of the terms of the policy and for 
any payment that the Company would 
not have been obligated to make under 
the provisions of the policy, except for 
the agreement contained in this endorse- 
ment. 

“The liability of the Company for the 
limits provided in this endorsement shall 
be a continuing one notwithstanding any 
recovery hereunder. ‘The Company shall 
not be liable for an amount in excess of 
$2,000, in respect of any loss of or dam- 
age to or aggregate of losses or damages 
of or to the property hereby insured oc- 
curring at any one time and place, nor 
in any event for an amount in excess of 
$1,000 in respect of the loss of or damage 
to such property carried on any one mo- 
tor vehicle, whether or not such losses 
or damages occur while such property 
is on a motor vehicle or otherwise. 

“Whenever requested by the Commis- 
sion, the Company agrees to furnish to 
the Commission a duplicate original of 
said policy and all endorsements there- 
on. 

“This endorsement may not be can- 
celed without cancellation of the Policy 
to which it is attached. Such cancella- 
tion may be effected by the Company or 
the insured giving thirty (30) days’ no- 
tice in writing to the Interstate Com- 
merce Commission at its office in Wash- 
ington, D. C., said (30) days’ notice to 
commence to run from the date notice 
is actually received at the office of said 
Commission.” 


This was the contract imposed upon the 
defendant insurer before its insured, City 
Line Express, could operate as a motor 
vehicle carrier in interstate commerce. 

A reading of this contract drafted not by 
the defendant insurer but by the Com- 
mission in the light of the background of 
the law and the action of the Commission 
which brought it into being, clearly sup- 
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ports the New Jersey Superior Court in its 
statement that “We believe that the lan- 
guage used in the form appropriately lim- 
its the company’s liability to $2,000 for 
the aggregate of the claims resulting from 
loss occurring at any one time and place, 
such as the loss resulting from the fire of 
January 25, 1945. The contrary construc- 
tion advanced by the plaintiff would sub- 
ject the insurance company to the possibil- 
ity of great liability without ascertainable 
limits; bearing in mind that the $2000 en- 
dorsement was a minimum requirement 
which had no relation to other or addition- 
al insurance, it appears clear that such con- 
struction would not be consistent either 
with the Commission’s intent or with the 
language used in the form.” 

To those in other jurisdictions who may 
be confronted with the construction of 
B. M. C. 32 or of other forms devised by 
the Commission we commend the careful 
reading of the Report aforesaid and of the 
Rules and Regulations and forms which 
grew out of it. As I have said, we found no 
decision squarely in point or directly bear- 
ing upon the issue, but the following cases 
do involve B. M. C. 32 or the power of the 
Commission under the aforementioned en- 
abling legislation, Interstate Commerce 
Commission v. Kraft Cheese Co., et al, 38 
Fed. Supp. 764 (D. C. Ill. 1941) the Atkin 
case; Bolta Rubber Co. v. Lowell and Ma- 
gara Fire Insurance Co., 23 N. E. 2nd 873 
(Sup. Judicial Ct. Mass. 1939) certiorari 
denied U. S. Sup. 84 L. Ed. 1032, 309 U. S. 
690 I. Zucker Sons, Inc. vs. Automobile Ins. 
Co. of Hartford, Conn., 23 N. Y. S. 2nd 83 
(N. Y. Sup. Ct. App. Term 1938). 

For cases supporting the proposition that 
ambiguity, if any, must not here be resolv- 
ed against the insurer since it was the 
Commission’s product and not the take it 
or leave it product of the insurer, see Mick 
v. Corporation of Royal Exchange of Lon- 
don, 87 N. J. L. 607, Del Guidict v. Im- 
porters and Exporters Insurance Company 
of N. Y., 98 N. J. L., 435 and for the propo- 
pition that the rules of the Commission 
promulgated in the exercise of its authority 
take on the force of law and become an in- 
tegral part of the Act to be judicially no- 
ticed, see Lily v. Grand Trunk Western 
Railroad Co., 63 S. Ct. 347, 317 U. S. 481, 
87 L. Ed. 411, Robinson v. Lundrigan, 227 
U. S. 173, 33 Sup. Ct. 255, 57 L. Ed. 468, 
United States v. Tod, 297 Fed. 172. 

But while the lower and upper court 
soundly solved this major problem involv- 
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ed in the litigation both fell into error in 
disposing of the auxiliary problem, name- 
ly the question whether plaintiff's recov- 
ery should be “pro-rated with the other 
shippers or consignees whose property was 
also destroyed in the fire”; an issue which 
the Court described as a “more trouble- 
some issue” than the one above discussed. 


The view that the Court fell into error 
is made on the assumption that the funda- 
mental basis for the Court’s disposition of 
this issue is contained in the following sen- 
tence: “It seems to us that in view of the 
omission from the endorsement (B. M. C. 
32) of any express provision for pro-rating, 
the plaintiff's diligence, in contrast to the 
inaction of the other shippers or con- 
signees, entitles it in this proceeding to 
a full recovery against the defendant. 
Cf. Turk v. Goldberg, 91 N. J. Eq. 
283 (Ch. 1920); Lumbermens Mutual Cas- 
ualty Co. v. Yeroyan, 90 N. H. 145, 5A (2d) 
726 (Sup. Ct. 1939).” 


The plaintiff contended that the doc- 
trine that to the diligent belong the spoils 
should apply while the defendant insurer 
urged that the maxim of equality is 
equity should govern as should the legal 
maxim that a person must so use his 
own rights as not to injure the rights of 
others, a restatement of the Golden Rule. 

The Court held as a legal proposition 
that the omission from B. M. C. 32 of an 
express provision for pro-rating justified 
the reward of the plaintiff for its diligence 
when actually the proper principle judicial- 
ly prevailing is that only where the statute 
or a contract so authorizes may one com- 
mon claimant be preferred over another. 
Turk v. Goldberg, 91 N. J. E. 283 must 
have been otherwise decided had the insur- 
ance company deposited the amount of its 
maximum liability in court and required all 
claimants to interplead as is so clearly 
shown by the case of Century Indemnity 
Co. v. Kofsky, 115 Conn. 193, 161 Atl. 101, 
O’Donnell v. New Amsterdam Casualty 
Co., 146 Atl. 770, a Rhode Island case is 
like the Turk case, while Bleimeyer v. Pub- 
lic Service Mutual Cas. Ins. Corp., 250 N. 
Y. 264, 165 N. E. 286 involved a statute of 
New York which provides for pro-rating, 
and of course, that is the politic answer to 
problems of this kind. See also Bartlett v. 
Travelers Ins. Co., 117 Conn. 147, 167 Atl. 
180 at page 183 which involved the form of 
a contract authorizing the right to settle 
with a claimant, a contractual right not 
present in B. M. C. 32. 


INSURANCE COUNSEL JOURNAL 


July, 1950 


In other words the principle generally 
prevailing is that, in the absence of con- 
tractual or statutory modifications to the 
contrary where a common fund or liability 
is insufficient to meet all claims thereto, 
equality is equity and the fund or liability 
must be equally or equitably apportioned 
among the claimants in a proper proceed- 
ing, a principle particularly applicable 
where property damage is involved as in 
the case of policies issued to warehouse- 
men and carriers to protect the goods of 
shippers and other owners placed in their 
possession against hazards (usually fire) to 
which such goods might be subject. 


“Guffanti v. National Surety Co., 118 
N. Y. Supp. 207, 133 App. Div. 610, Aff. 
196 N. Y. 452, 90 N. E. 174, 134 Am. St. 
Rep. 848; Terry v. Little, 101 U. S. 216, 
25 L. Ed. 864; Bawrer v. Devenes, 121 
Atl. 566; Knickerbocker Trust Co. v. 
Iselin, 185 N. Y. 54, 77 N. E. 877, 133 
Am. St. Rep. 863; Pfol v. Simpson, 74 
N. Y. 137; Hirschfeld v. Fitzgerald, 
157 N. Y. 166, 51 N. E. 997, 46 L. R. A. 
839. The above cases are also cited as 
authority for the proposition that if the 
object of the statute or regulation is to 
provide a fund out of which all creditors 
are to be paid, share and share alike, that 
one creditor should not be permitted 
to appropriate to himself without regard 
to the rights of others, that which makes 
up the fund, and that the appropriate 
form of action when a_ proceding is 
brought by one of a number of creditors 
having a claim against such fund is an 
action for the creditor himself and the 
benefit of all those similarly situated.” 


See also the following cases and author- 
ities sustaining pro-ration among claimants 
of insurance involving warehousemen, car- 
riers or similar bailees. 


“Robert Williams & Co. v. Auto Ex- 
press, 78 N. J. E. 165; Siter v. Morris, 13 
Pa. St. 218; Strohn v. Hartford, 33 Wisc. 
648; Snow v. Carr, 61 Ala. 363, 32 Am. 
Rep. 3; Boyd v. McKee, 99 Va. 72, 37 S. 
E. 810; Symmers v. Carroll, 207 N. Y. 
632, 101 N. E. 698, 47 L. R. A. (N. S.) 
196; Penneyfather v. Baltimore Steam- 
packet Co., 58 Fed. 481; Oelrichs v. Spain, 
15 Wall 211; Johnson v. Chas. Abresch 
Co., 123 Wisc. 130, 101 N. W. 395; 68 L. 
R. A. 934; Edwards v. Cleveland Mill & 
Power Co., 193 N. C. 780, 138 S. E. 131, 
53 A. L. R. 1404; Home Insurance Co. 
of N. Y. v. Baltimore Warehouse Co., 
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93 U. S. 527; Waters v. Monarch Life 
Assu. Co., 5 E. L. & B., 870; 25 R. J. Q. 
B. 102, 119 Eng. Rep. 705; Waring v. In- 
demnity Fire Ins. Co., 45 N. Y. 606; 6 
Am. Rep. 146; Johnson v. Campbell, 120 
Mass. 449; Cyclopedia of Insurance Law 
by Couch, Vol. 8, page 6731, Sections 
2058, 2059 and 2060. 

“The following cases are cases in 
which the proceeds of fidelity or offi- 
cial bonds were required to be pro-rated 
among the claimants entitled thereto. 
Illinois Surety Co. v. Mattone, 138 App 
Div. 173, 122 N. Y. S. 928; Mitchell v. 
Laurens, 41 §. C. L. (7 Rich.) 109.” 


Moreover even where the available fund 
has been insufficient to meet all claims, the 
courts have allowed interpleader, despite 
the fact that the statutes or basis for the 
claims did not make provision for the con- 
tingency of the fund being insufficient to 
satisfy all and set forth a proceeding of in- 
terpleader or like procedure, any more than 
did the B. M. C. 32 in the Ward case. 


“American Surety Co. v. Lawrenceville 
Cement Co., 96 Fed. 25, 110 Fed. 717 
(C. C. A.); Standard Surety and Cas- 
ualty Co. v. Baker, 105 Fed. (2nd) 578; 
Fidelity & Deposit Co. of Maryland v. 
A. §. Reid & Co., 16 Fed. (2nd) 502; 
United States v. American Surety Co., 
126 Fed. 811, 135 Fed. 78. (C. C. A. Ist 
Cir.); Laughlin Co. v. American Surety 
Co., 114 Fed. 627; American Bonding 
Co. of Baltmore v. Albert & Davidson 
Pipe Corp., 52 Fed. Supp. 486; Spitz v. 
Diamond, 131 N. J. E. 186, at page 188. 
National Surety Co. v. Graves, 211 Ala. 
533, 101 So. 190; Illinois Surety Co. v. 
Mattone, 138 App. Div. 173, 122 N. Y. S. 
928, and Mitchell v. Laurens, 41 S. C. 
L. (7 Rich.) 109; Bellisfield v. Holcombe, 
102 N. J. E. 20, 139 A. 817, 30 C. J. S., 
Sec. 109, page 517.” 


Despite the prevailing law the Superior 
Court read into the B. M. C. 32 of the 
I. C. C. the theory that to the diligent 
suitor belongs the spoils when had the I. 
C. C. intended this it was quite capable of 
saying so. Actually, if something was to be 
read into the contract, the Court should 
have realized that the I. C. C. did not 
contemplate discriminating among claim- 
ants and wrote the rider with the well 
settled law in mind as to warehousemen 
and carrier insurance contracts and the 
right to recover thereon. 


The Court failed to appreciate what the 
I. C. C. obviously did appreciate, namely, 
that if the diligent suitor doctrine were 
to prevail, someone must determine that 
issue, which would mean provocative litiga- 
tion. Would the diligent suitor be the one 
who first filed the claim or the one who 
first filed the suit, or the one who first 
got the judgment? And if the diligent 
suitor doctrine were to prevail, would dili- 
gence be determined solely by who man- 
aged first to run to court and get a judg- 
ment? 


“Are claimants thus not only to be 
encouraged to litigate but actually re- 
quired so to do? And does that mean 
that the defendant insurer must await 
results of such litigation sweepstakes be- 
fore paying claims he believes to be just 
or are insurers to be encouraged to re- 
frain from paying in accordance with the 
letter and spirit of their contracts? 

“Suppose in the instant case that the 
insurer had paid the United States the 
insurer’s maximum liability, the claim 
of the United States being in excess of 
$5,000.00, and the total damage amount- 
ing to in excess of $9,000.00 and had 
then pleaded in plaintiff's suit that its 
liability had been fully discharged, what 
would have been plaintiff's position? 
Would it not be here claiming that all 
the defendant could have paid the 
United States was a proportion of the 
insurer’s total liability, exactly defend- 
ant’s present claim? 

“And if the insurer may pay a claim- 
ant does it not place it within the con- 
trol of the insurer to discriminate 
among claimants, to determine who shall 
be paid and who not. Unquestionably, 
it is desired that equity be done and 
equality is equity, yet wherein is the 
equity of allowing one claimant to walk 
off with the entire maximum liability at 
the expense of other claimants, including 
the United States where the liability of 
the defendant to all claimants arose at 
the same instant and out of a common 
disaster. 

“What makes a suitor diligent? Is it 
diligence, or is it the willingness of the 
insurer to allow a judgment to quickly 
run against it in favor of a favored 
claimant while disputing vigorously the 
claim of a non-favored? By whom and 
by what standards or yard-sticks is the 
diligence to be determined meriting the 
reward of exhausting and absorbing 
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fund or liability? Can it be that the In- 
terstate Commerce Commission intended 
to benefit the public in this way? 

“We respectfully submit that the dili- 
gent suitor judicial policy is unsound 
legally and woefully unjust and unequit- 
able, as well as completely impracticable 
and against public policy encouraging 
and precipitating as it would unneces- 
sary litigation, discouraging payment as 
per contract and encouraging discrimi- 
nation in the treatment of claimants. It 
more nearly smacks of the law of the 
jungle than a law arising out of a gov- 
ernment of law. 

“If a shipper for whose benefit an 
insurance contract is written and who is 
damaged in a common disaster may 
bring an action at law alone as distin- 
guished from an action in equity for him- 
self and those in like position who care 
to join, as to which we will have more 
to say later, then the only fair and 
equitable course, the only legal method 
is to carry out the letter and spirit of the 
contract and enable each shipper to ob- 
tain judgment against an insurer mere- 
ly to the extent of its proportion in the 
maximum liability of the insurer. It 
does not lie in the mouth of a shipper to 
say that such a course may profit the 
insurer because claimants may not pre- 
sent claims or enter judgment sufficient 
to use up the maximum liability. In the 
first place, the shipper could not tell 
whether and when additional claims 
might be presented or sued upon. And 
in the second place, just because claims 
might not have been presented would 
not constitute a reason why the rights 
of other claimants should be taken from 
them and vested in the so-called dili- 
gent shipper. Certainly there is nothing 
in the rider that permits of any such in- 
terpretation or imposes upon the insurer 
any such obligation or gives to it any 
such right of transfer. Indeed had the 
insurer paid the plaintiff the full amount 
of its liability, the plaintiff must have 
held that amount in trust for every 
other shipper damaged in the common 
disaster. See In Re Huselton’s Estate, 
135 N. Y. Misc. Reports 56, where the 
court said: 

‘It is well established that where one 
of several parties collects the total pro- 
ceeds of an insurance policy payable “as 
interest may appear,” he may be com- 
pelled to account for such portion which 
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exceeds his interest to the other person 
or persons interested in the insurance’.” 


The Court might better have adhered 
to the contract, and, assuming plaintiff 
had proven its case direct against the in- 
surer, entered judgment for the plaintiff 
for its proper proportion of the maxinum 
liability, rather than wander into the field 
of speculation and experiment plainly not 
contemplated by those who drafted the In- 
terstate Commerce Commission’s rider. 

It is submitted that in view of the com- 
prehensiveness of the I. C. C. rider it could 
not have intended to place a so-called dili- 
gent suitor involved with other shippers in 
a common disaster or occurrence in a bet- 
ter position than if such a shipper had 
been damaged through an accident to the 
truck in which shipper’s goods were be- 
ing carried, Great Coastal Express v. Fidel- 
ity & Guaranty Fire Corp., 46 Atl. (2nd) 
93, syllabus 3, and yet that is the effect of 
the decision of the Superior Court. 

The rider was plain}y a contract between 
insured and insurer for the benefit of ship- 
pers and consignees upon which under fa- 
miliar law consignee or shipper could and 
should have been required to sue the in- 
surer direct, instead of denying it, its day in 
Court as the Superior Court did, and such 
consignee should have been required to 
bring in the other claimants or to sue for 
itself and its co-beneficiaries. Judgment 
should have been allowed, at best, for that 
proportion of the maximum liability which 
plaintiff's claims bore to the total damage 
of all claimants. 

Even the alleged failure of the defendant 
insurer to interplead the claimants in the 
State Court, after the Federal District Court 
had dismissed a proceeding in the nature 
of interpleader for lack of jurisdiction, 
should not have enabled the Court to ig- 
nore the proven existence of other claim- 
ants, especially when the chief other claim- 
ant was, to the knowledge of the Court, 
the United States of America, unsuable, ex- 
cept with its consent. 

The Court should have, especially in 
view of the new Supreme Court of New 
Jersey made rules, appreciated that the 
form of an action is but the tool, the means, 
not the end itself and should have adapted 
the form so as to do equity. 1 Am. Juris. 
Sec. 47, page 439. 

The effect of that decision is that plain- 
tiff was allowed to so use its rights as to 
endanger the rights of co-claimants, con- 
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trary to the applicable law maxim. Gib- 
son’s Suits in Chancery, Third Edition, by 
John A. Chambliss, Section 50, page 64; 
Blair v. Ward, 10 N. J. E. 119; Pitman B. & 
L. Association v. Wright, 149 Atl. 820; Ross 
vy. American Employer's Liability Ins. Co., 
56 N. J. E. 41. 

The Court should have required the 
plaintiff to so amend its complaint as to 
sue either for its proper proportion of the 
maximum liability or to sue for itself and 
its co-beneficiaries. It should not have 
given judgment for the maximum liability 
to a single claimant at the expense of 
claimant with equal rights in such maxi- 
mum liability. 

It is a matter of regret that the Court’s 


opinion as to the wealth of law applying. 


the principle of equality is equity to like 
or kindred situations was not expressed or 
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distinguished. And it would have been of 
interest and value to have had the Court’s 
opinion as to the Century and the Bartlett 
cases and the judicial views there expressed 
as to the encouragement of settlements 
and the discouragement of unnecessary 
litigation. 

To those who may be faced with a like 
situation in their jurisdictions, it will be 
evident that the New Jersey decision may 
well be questioned in its conclusion that a 
diligent suitor recovering a judgment 
against a motor carrier insured, may re- 
cover against the insurer of the motor car- 
rier based solely upon the judgment 
against the insured, the maximum amount 
for which the insurer can be held liable 
under B. M. C. 32, where consignees and 
shippers are damaged in a common dis- 
aster or occurence. 


Report Of Accident And Disability Insurance Committee 


ia THE letter of appointment of the 
Committee on Accident and Health 
Insurance, the President requested that the 
Committee give consideration to the effect 
of atomic energy on that branch of insur- 
ance. At the time of this request the only 
information available to this Committee 
was several pamphlets put out by the 
United States Atomic Energy Commission, 
together with their Sixth Semi-annual Re- 
port. Their Sixth Semi-Annual Report on 
Page 47 stated that the medical effects of 
the explosions over Hiroshima and Naga- 
saki were first studied by the joint com- 
mission of medical officers of the Army, 
Navy and Manhattan District. Now and 
for some time past further studies are be- 
ing carried out by the Atomic Bomb Cas- 
ualty Commission of the National Acad- 
emy of Science National Research Council, 
which work is financed by the Atomic 
Energy Commission. The report further 
says: 


“Of the results so far obtained in these 
studies, some are classified and cannot be 
publicly stated. There is, however, a 
considerable body of fact on medical ef- 
fects of atomic bomb explosions which 
is unclassified or has been declassified. 
It has appeared piecemeal in the follow- 
ing individual documents: The Atomic 
Bombings of Hiroshima and Nagasaki, 


by the Manhattan Engineer District; 
Medical Aspects of Nuclear Energy, 
Armed Forces Special Weapons Project, 
1949; The Effects of Atomic Bombs on 
Hiroshima and Nagasaki, Chairman’s 
Office, United States Strategic Bombing 
Survey, 1946; The Effects of Atomic 
Bombs on Health and Medical Services 
in Hiroshima and Nagasaki, Medical Di- 
vision, United States Strategic Bombing 
Survey, March 1947; and The Effects of 
the Atomic Bombs at Hiroshima and 
Nagasaki, Report of the British Mission 
to Japan.” 


It is very apparent, after any serious at- 
tempt is made to give consideration to 
what effect atomic energy or the atomic 
bomb will have upon the business of writ- 
ing health and accident insurance or up- 
on policy provisions, that one needs the 
vision of a soothsayer and the necessity of 
a crystal ball. The scientists themselves 
cannot be of very great assistance, because 
it is only recently that they have begun the 
study of the effect-of atomic energy upon 
everyday life. They are still correlating 
facts obtained by the two explosions in 
Japan and by the experiments at Bikini. 
The conclusions which they have reached 
are many of them unavailable to such a 
committee as ours because of classification, 
and others have only within the past month 
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been made available. There has just re- 
cently been made available a selected read- 
ing list prepared by the Atomic Energy 
Commission for the National Security Re- 
sources Board. These were immediately 
ordered by the Committee but have not 
yet arrived. The Committee, has found 
after contacting numerous insurance com- 
panies that there is as yet no published re- 
ports of any study carried on by any insur- 
ance company or representatives of the in- 
surance companies. The committe has 
been informed by Col. Reuel C. Stratton, 
Supervising Chemical Engineer of the 
Travelers, that he has been the sole repre- 
sentative of the life insurance companies 
who was cleared to make inspections of 
atomic energy commission plants. His vis- 
its were for the purpose of permitting per- 
sonnel within classified areas to secure life 
and other types of insurance without di- 
vulging classified information. He has 
reported that insofar as he is able to di- 
vulge there is a hazard to health in any 
exposure to radiation in excessive quan- 
tities, and that such should be classified as 
an occupational industrial disease. How- 
ever, he says: 


“The history of the number of work- 
ers exposed to radiation, taking into 
consideration the possible lack of con- 
trol under wartime conditions, still does 
not indicate that a measurable health 
hazard exists insofar as the average 
health and accident policy is concerned 
in my personal opinion. I base this 
chiefly upon the fact that only two fa- 
talities. have occurred from exposure 
to radiation and these were accidental 
exposures of a “traumatic type” rather 
than a chronic exposure * * * .” 


He further advised that he was very in- 
tererested from a life insurance standpoint, 
but it was a rather difficult matter to dis- 
cuss because of classified atomic energy 
information. On the same subject the 
United States Atomic Energy Commission 
says: 


“Since that time, the health physics, 
medical and biological programs of the 
Manhattan Engineer District and of the 
Atomic Energy Commission and its con- 
tractor-operators of plants, have kept 
ahead of operation problems. The rec- 
ord bears witness to the success of the 
precautions taken. 

“Although the dangers from radiation 
were unprecedented, and although tens 
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of thousands of persons have worked in 
production and bomb plants during the 
last 6 years, very few have suffered from 
radiation injury. In May 1946, nine per. 
sons were exposed in an accident during 
an experiment on bomb physics. One of 
these died, two others suffered injuries; 
the remaining six have apparently es- 
caped unhurt. Several months previous- 
ly, a similar accident had killed one 
man. Since May 1946, five persons have 
suffered injuries, all of them local and 
much less serious than whole-body radia- 
tion. Four of these injuries occurred at 
one time during the Eniwetok bomb test, 
May 1948, as related in Chapter II, p. 
33. The fifth case occurred during spe 
cial experiments at Los Alamos and the} 


man has recovered.” 


Also in another pamphlet entitled, 
“Atomic Energy Development 1947-1948,” 
the Commission said: 


“Some of the Commission’s principal 
contractors have encountered difficulty 
in finding insurance companies willing 
to insure and administer workmen’s 
compensation and_ general _ liability 
claims. This difficulty has arisen in part| 
from insufficient knowledge and expe- 
rience concerning the nature of some 
operations to meet insurance company 
requirements, and in part from the se- 
curity necessity of restricting access by 
the insurance companies to certain Com- 
mission facilities for purposes of safety 
inspection and the investigation of 
claims. 

* * * 

“The Commission has also encouraged 
the casualty insurance companies to 
establish a formal committee, composed 
of representatives of both mutual and 
stock companies, through which the 
Commission and its contractors can com- 
municate with the industry. It is hoped 
that through this committee the casualty 
insurance companies may become fa-) 
miliar with the nature of certain risks) 
that they will confront in the field of 
atomic energy, not only in respect to the 
Commissions’ operations but in respect 
to the increasing use in industry at large 
of radioactive products.” 


‘ 


As a matter of fact it was necessary for | 
the Commission to authorize contractors 
to establish employee benefit plans making 
special provisions for injuries or death to 
employees as a result of exposure to hazards 
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peculiar to the atomic energy program. 


Since the publication of this report a 
formal committee of both Mutual and 
Stock Companies has been established, and 
it is now possible to obtain insurance. As 
a result the employee benefit plans have to 
some extent become unimportant. 


This is the only reply that we have been 
able to obtain as to any interest by insur- 
ance companies in this matter other than 
the fact that the brokerage firm of Shiff 
Terhune and Co., Inc. has been conduct- 
ing a survey of leading American Industries 
concerning the desirability and advisability 
of developing in business and industrial 
circles protecting against hazards of non- 
war atomic explosions and accompanying 
damage caused by radiation. (Eastern Un- 
derwriter, Aug. 19, 1949-Dec. 16, 1949). 
The Committee has been unable to find 
any pamphlet or discussion as to what non- 
war atomic explosions consist of. Accord- 
ing to Dr. Joseph C. Morris, it is very im- 
probable that any bomb would ever be ex- 
ploded accidentally. The technical means 
of exploding a bomb is such that Dr. Mor- 
ris believes it would have to be exploded 
with intent. Furthermore, the Committee 
has recently been informed by reputable 
authority that the industrial plants of the 
Atomic Energy Commission can be con- 
sidered almost immune from such an ex- 
plosion, and if it did occur it would be in 
no sense comparable to an A bomb ex- 
plosion. It is probable that in the trans- 
portation of isotopes an accident might 
occur which would cause people with- 
in the vicinity to be subjected to radia- 
tion. The Committee reiterates, however, 
that it has been unable to find any discus- 
sion of non-war atomic explosions or of 
injury from radiation other than in plants 
of the Commission’s contractors. “The Com- 
mittee is led to believe that any such will 
be no more serious than any other type of 
industrial explosion. 

The United States Atomic Energy Com- 
mission in a pamphlet entitled “Back- 
ground Material on Activity in First Year 
of Distribution of Pile-Produced Radio- 
isotopes,” had this to say: 


“Transportation and Handling.” 


“Radioactive Substances, as mention- 
ed before, are shipped by common car- 
rier in special constructed containers. 
Containers range in weight from less 
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than a pound to a ton. The amount of 
shielding varies with the amount and 
energy of radiation. The average con- 
tainer, such as used for shipping the 
radioisotope of iodine (I 131) weighs 
between 100 and 150 pounds. The thick- 
ness of lead shielding varies from one- 
half inch, depending upon the amount 
shipped. 

“The radioactive material is first plac- 
ed in a glass bottle which is inserted in 
an air-tight stainless steel cylinder. The 
cylinder, in turn, is placed inside a lead 
shield which is supported firmly inside 
a strong wooden box. Complete direc- 
tions for opening the lead shield are 
placed inside the box which is then seal- 
ed for shipment. The box is finally 
checked with sensitive radiation instru- 
ments to determine the amount of radia- 
tion at the surface. Should this prove to 
be above tolerance, the substance is re- 
packed with a thicker shield. 


“Although during the past year, radio- 
active substances have been shipped more 
than 700,000 miles by regularly sched- 
uled air lines, some air lines still refuse 
to handle the radioisotopes. They mis- 
takingly fear the radioactivity will affect 
navigation instruments, such as radi 
and compass, or items of transport. The 
scientists at Clinton, however, state the 
radiation intensity at the surface of an 
isotope container is approximately the 
same as that at the radium dial of the pi- 
lot’s wrist watch. 


“Perhaps one of the largest and most 
interesting shipments of radioactive ma- 
terial under this program was in Febru- 
ary 1947, when a 23-gram unit contain- 
ing radioactive cobalt (Co 60) was ship- 
ped to the Bureau of Standards in Wash- 
ington. The container, shielding the co- 
balt oxide which was equivalent in 
weight to a 50-cent piece, weighed 1,600 
pounds. This isotope which has a half- 
life of 5.3 years is being used by the Bu- 
reau to furnish radiation standards to re- 
search workers for calibration of radia- 
tion measuring instruments. 

“Some of the most important radio- 
isotopes for fundamental research in 
medicine have especially short half-lives. 
These include radiogold (2.7 days), ra- 
dioactive potassium (12.4 hours), radio- 
sodium (14.8 hours), radioiodine (8 
days), and radiophosphorus (14 days). 





Page 310 


“Shipments of these materials are han- 
dled as expeditiously as possible. When 
an order has been processed and a ship- 
ping date set, prior arrangements rela- 
tive to shipment are made with an air- 
lines agency and the shipment—after be- 
ing properly packaged—is sent by fast 
truck to the airport just before flight 
time. Simultaneously the customer is 
notified of the departure time and ad- 
vised to meet the plane at its destination 
and arrange for prompt delivery. 

“Shipments have been possible 
through the cooperation of a national 
and local express company and air-line 
officials. The transportation of induced 
radioactive materials is a new problem 
for the carriers, who are generally unac- 
quainted with the properties of the ma- 
terials. 

“The railway express company, how- 
ever, has had rules in effect since 1939, 
| covering the transportation of radium. 
| Radium is a naturally radio-active ele- 
|| ment and the express company has han- 
' dled many shipments which have given 
_off much more energy, in the form of 
| gamma rays, than most of the isotopes 
which are presently being shipped from 
Clinton Laboratories. 

H. A. Campbell, chief inspector, Asso- 
ciation of American Railroads, advised 
that the labels, marking, and packing as 
prescribed for radium should also apply 
to the transportation of radioactive ma- 
terial, enabling J. R. Bragg, the Knox- 
ville agent of the express company, to ac- 
cept shipments from the Clinton Labora- 
tories. Labels are required which show 
the equivalent radium content of the ra- 
dioactive material in the shipment. 

“The air lines, through the CAB, 
quickly established emergency rules ef- 
fective June 6, 1946, to allow air trans- 
portation of radioactive materials until 
such time as more complete rules could 
be promulgated. Not all air lines con- 
sented to accept shipments. All lines 
serving Knoxville—Delta, Capital and 
American—however, agreed to carry ma- 
terials when consigned by Clinton Lab- 
oratories. It should be emphasized that 
these laboratories have worked out very 
safe procedures for the handling of large 
quantities of radioactive material. Di- 
rector of Health Physics Department at 
Clinton Laboratories, Dr. Karl Z. Mor- 
gan, requires that shipment be packaged 
under much more stringent specifica- 
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tions than is required by present tariffs, 
“Film manufacturers are especially in- 
terested in the rules governing shipments 


of radioactive materials since undevelop-( ’ 


ed film is the only merchandise which ) 
can be affected by gamma radiation. 

“Because photographic film can de- 
tect radioactivity, specially sensitized 
film is used to keep check on the amount 
of. radiation received by persons han- 
dling radioactive substances. At Clin- 
ton Laboratories all persons who may be 
exposed to radiation are required to 
wear badges containing special photo- 
graphic film and a record of the amount 
of exposure is maintained by the Health 
Physics Department. Should a person be 
exposed to radiation approaching the 
tolerance amount, he is warned to avoid 
exposure. As an additional service to its 
customers using radioisotopes, Clinton 
Laboratories provides film badges so that 
scientists in other institutions may have 
the same type of check against radiation 
exposure. 

“It has been the experience of Mon-| 
santo that the most practical method of 
shipping and handling radioactive ma- 
terials is in small lots. Each lot is packed 
in a container with lead lining of suffi- 
cient thickness to shield persons or sen- 
sitive undeveloped film from gamma ray, 
irradiation. The only provision neces-) 
sary is that the package or container not/ 


be maintained for long periods in prox-) ’ 


imity to undeveloped film or to persons, 
The material is also packaged with fire- 
proof, break-proof inner container so 
that under no conditions of handling or 
accident can the radioactive material 
escape from its container. 

“In this regard, the offer of one com- 
mercial trucking firm to build a special 
truck for carrying radioactive materials 
was discouraged as unnecessary. ‘The way 
materials are now packaged they can be 
carried by ordinary standard trucks. 

“Although the railway express has a 
precedence for transportation of radio- 
active isotopes and experience in han- 
dling radium, the air lines were not so 
fortunate. Certain questions had to be 
answered before shipments could be ac- 
cepted. Would radioactive materials ef- 
fect delicate aircraft instruments or radio 
communication? Would the welfare ol 
the pilots and the safety of the passengers 
be endangered? What cargo might be 
damaged? Reassuring answers from Oak 
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Ridge were prompt. 

“Radioactive materials emit only gam- 
ma and beta rays and alpha _ particles 
which have no effect upon radios or air- 
craft instruments. Lead shielding of ma- 
terials emitting gamma rays will afford 
very adequate protection of personnel 
and undeveloped film from this radia- 
tion. No commodity or merchandise 
other than undeveloped film can be af- 
fected by proximity to the radioactive 
material as shipped.” 


One of the first questions which will 
have to be resolved in subsequent discus- 
sions and investigations is whether death 
from radiation sickness following accident- 
al exposure to radioactive substances is a re- 
sult of accident or disease. Even in war- 
time it will be necessary to determine the 
same question as the ordinary accident and 
health policy does not exclude sickness con- 
tracted by reason of any act or incident of 
war. This would appear to be an easy 
question in wartime. One would merely 
say that there was an explosion; that as a 
result thereof everybody who suffered 
harmful effect was injured as the result of 
accident. Yet, in “Hiroshima” by John 
Hersey it is stated on Pages 101-103 that 
the Japanese doctors did not consider all 
disability resulting from the explosion as 
being the result of accident but as disease. 

Under the present double indemnity pro- 
visions of life policies and the exclusion 
provisions of accident policies, it would ap- 
pear that any injuries resulting from the 
dropping of a bomb would be excluded as 
an act of war or an incident thereto. 
Whether or not those people who suffered 
radiation and were not in the actual area 
of explosion or who by contact with ma- 
terials which became subject to radiation 
and became ill would be covered in health 
policies is a question to be discussed in the 
luture when more is known about the sub- 
ject. 

However, in the report from the Surgeon 
General on Page 18 he speaks of radiation 
sickness as distinct from radiation injury. 
Again, in the remarks of Col. James P. 
Cooney delivered at the Oliver General 
Hospital April 22, 1949, entitled “Medical 
Problems in Atomic Warfare,” he also de- 
fines certain deaths as a result of radia- 
tion sickness, stating, 

“* * * the estimated deaths caused by 
ionizing radiation was approximately 

15%, of the total.” 
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Again, in a report which has just be- 
come declassified, entitled, “Medical As- 
pects of Atomic Warfare,” the radiation 
hazard is defined as an illness. The exact 
language is: 


“These clinical findings in Japan show 
that people exposed to heavy radiation 
suffer various injury sicknesses and mal- 
functions which together are called the 
acute radiation syndrone.” 


There is danger from what is known as 
internal radiation which is the result of 
radioactive materials being absorbed with- 
in the body. Again on Page 18 it is stated: 


“Many people who recovered from ra- 
diation sickness itself afterward died 
from tuberculosis, pneumonia or some 
other disease which appeared as a com- 
plicating factor during that illness. No 
unusual ill effects directly attributable 
to ionizing radiation have occurred 
among Japanese survivors. Whether or 
not such after effects will occur among 
these survivors will have to be answered 
in the future. There are two possible 
after effects from radiation exposure 
that cannot be fully assessed for many 
years—effect on heredity, and effects on 
fertility.” 


There is still one other factor involved 
in this discussion, and that is the effect of 
residual radiation and how that will be 
classified in relation to accident and health 
policies. In the remarks of Col. Cooney we 
find the following: 


“With regard to an underwater burst, 
suth as Test Baker at Bikini, the blast 
effect will be considerably reduced; only 
those facilities and vessels afloat in a 
harbor area will be damaged. Burns will 
be absent as well as the prompt radia- 
tion. Since the bomb is detonated under- 
water, a large percentage of the fission 
products will be mixed with the rising 
column of thousands of tons of water. 
The residual radiation, therefore, from 
a Baker type of detonation would cause 
the radiological contamination of shore 
and harbor facilities. The extent and 
security of the contamination would de- 
pend upon the depth of the water in 
which the bomb was detonated, the mete- 
orological conditions, proximity of facil- 
ities to the site of detonation and the 
water currents.” 





Page $12 


_ However, the report on the atomic bomb- 
ings of Hiroshima and Nagasaki by the 
ee Engineer District, states, Page 


“It was concluded, therefore, as a re- 
sult of these findings and lack of find- 
ings that although measurable quantities 
of induced radio-activity was found it 
has not been sufficient to cause any harm 
to persons living in the two cities after 
the bombings.” 


This report which is now declassified is 
most interesting. It states, P. 19, that in 
Hiroshima 60% of the deaths were due 
to burns, 30% falling debris and 10% to 
other causes. In Nagasaki burns accounted 
for 90% of the injuries. Colonel Cooney, 
on the other hand, lays 85% of the casualty 
to blasts and burns and 10% of the deaths 
to ionizing radiation. 

The Committee wishes to raise one ques- 
tion which most certainly it cannot decide 
now but which should, it thinks, be pro- 
pounded. In the last war insurance was is- 
sued by the government through private 
companies, brokers and agents insuring 
against war damage to physical property. 
If one has studied even as a layman the de- 
vastating effects of this bomb, the thought 
immediately springs to the mind as to how 
those who live through it can protect them- 
selves by insurance from the effects. It 
would seem that some sort of insurance 
should be set up which could be purchased 
by the ordinary individual to protect him- 
self and his family and to provide medical 
care for them if and when such a catastro- 
| phe ever happens. 

The Committee has gathered together 
considerable material, and it may after the 
meeting at White Sulphur issue a further 
report upon the subject. Certainly with- 
out a meeting it is impossible for it to do 
more than to raise certain questions which 
it believes will have to be. answered in the 
future. 
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Besides following the instructions of the 
President to give consideration as we have 
done in the first part of this report to the 
effect of atomic energy on accident and 
health insurance, the Committee feels that 
it should continue the policy of the prev- 
ious committees and should discuss recent 
cases involving this type of insurance pol- 
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icy. Ihe Committee is somewhat surprised 
at the few litigated cases in this field of 
law. It is apparent that, insofar as health 
and disability provisions are concerned, the 
courts are following what is known as a 
liberal interpretation of these provisions. 
For instance, in the case of Hughes vs. Mu- 
tual Life Insurance Company of New York, 
February, 1950, U. S. Court of Appeals, 
Ninth Circuit, 14 Life Cases 186 (not yet 
reported), the Court in finding for the in- 
sured discusses the rules of interpretation 
of disability provisions. It says: 


(“Strict Construction Rule’) 


“The cases which deal with the mean- 
ing of disability clauses, substantially the 
same as that contained in the policy be- 
fore us, fall into three groups. The first 
is illustrated in the case of Thigpen v. 
Jefferson Standard Life Ins. Co., 204 N. 
C. 551, 168 S. E. 845. In that case, the 
insured, a farmer, after suffering a stroke 
of paralysis, was mentally and physical- 
ly unable to attend to his farm and gave 
it up. He was appointed a court crier 
for the county court at a salary of $40 
per month, and although there was testi- 
mony that he was unable to perform the 
duties of that office, yet he was always 
present, and he drew the pay. The court 
held that the claimant could not recover, 
saying that ‘the ultimate question is 
whether the infirmities and disabilities 
of the insured wholly prevented him 
“from pursuing any occupation whatso- 
ever for remuneration or profit.’”” It was 

eld that the entry of a nonsuit was 
proper. The court relied upon its earlier 
decisions, including Buckner v. Jefferson 
Standard Life Ins. Co., 172 N. C. 762, 90 
S. E. 897, in which it had said. 


““* * * Plaintiff cannot recover 
without showing a bodily injury that 
will incapacitate him, not only from 
following his usual avocation of fire- 
man, but also from pursuing any other 
gainful occupation. The language is 
too plain, and the meaning too unmis- 
takable, to permit an enlargement of 
the terms of the contract by construc- 
tion. It is unfortunate for the plain- 
tiff, but “it is so nominated in the 
bond”.’ 


(“Particular Occupation” Rule) 


“It is apparent that these decisions are 
based upon a strict and literal construc- 
tion of the policy. Many cases may be 
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found in accord. Such cases have been 
vigorously criticized. Thus, in Fogelsong 
v. Modern Brotherhood, 121 Mo. App. 
548, 97 S. W. 240, the court said: (P. 
241): 

“‘Common knowledge of the occu- 
pations in the lives of men and women 
teaches us that there is scarcely any 
kind of disability that prevents them 
from following some vocation or other, 
except in cases of complete mental 
inertia. We have examples of persons 
without hearing and without sight fol- 
lowing a vocation, some without feet, 
and some without hands, engaged in 
business. The achievements of dis- 
abled persons are seemingly marvelous. 
Under defendant’s theory the plaintiff 
might embark in the peanut trade or 
follow the business of selling shoe- 
strings, or lead pencils, or follow some 
similar calling; in which instances, un- 
der the rule invoked, there would be 
no disability within the meaning of 
the policy. In our opinion, such was 
not within the contemplation of the 
parties. In order to carry out the in- 
tent of the parties, it is our duty to 
disregard the broad language used 
which would have the effect to defeat 
the purpose of the contract and render, 
it a nullity.’ 


“In that case, however, the court went 
to the opposite extreme of holding that 
all that claimant under such a policy 
need prove is his inability to perform, 
the duties or labor — to his par-} 
ticular occupation. There the claimant 
was a farmer who after his claimed dis- 
ability not only directed the work on his 
farm, but performed much of the labor 
himself. The case was held one proper- 
ly for the jury, and the court said: “Total 
disability exists, although the insured 
is able to perform a few occasional acts, 
if he is unable to do any substantial por- 
tion of the work connected with his oc- 
cupation.’ 

“Cases which apply this test have been 
criticized as confusing policies of the 
kind here involved with those which 
insure against disability to perform a par- 
ticular occupation. 

(“Intermediate” Rule) 

“Both parties here agree that the Ari- 
zona rule must be taken to be one which 
follows neither the so-called ‘strict con- 
struction’ rule nor the ‘particular occu- 
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pation’ rule, but what has been referred 
to as the ‘intermediate’ rule. Appellee 
says that the test is ‘whether he can pur- 
sue, with reasonable continuity, his cus- 
tomary occupation or some other occupa- 
tion for which he is qualified by educa- 
tion, station in life, age, and physical 
nd mental ability.’ Appellant states the 
ame test as follows: 


“«* * * the term “total disability” 
does not signify an absolute state of 
helplessness but means such a disabil- 
ity as renders the insured unable to 
perform the substantial and material 
acts necessary to the prosecution of a 
business or occupation in the usual or 


customary way’. 


The Court reversed the lower court 
which had directed a verdict for the com- 
pany. The insured was a farmer who could 
still do the office and paper work involved 
in the operation of the farm. The appel- 
late court said it was a jury question since 
he could not do any manual labor or super- 
vise the actual farming operations. 

We think that as a matter of fact the 
court is actually following the rule of lib- 
eral construction, although it pleases to 
state that it 1s taking an intermediate po- 
sition in the matter. 

In the case of New York Life Insurance 
Company vs. Runion, Tennessee Court of 
Appeals, March 1950, 14 Life Cases 246 
(not yet reported), the court again follows 
the liberal rule and holds that if the in- 


/ sured was unable to follow his occupation 


at the time of the onset of his disability 
there should be a recovery. The Court 
iting the case of Principi v. Columbian 

utual Life Ins. Co., 169 Tenn., 276, after 
noting that our courts are committed to a 
liberal construction of such contracts, said: 
At page 284 it was said: 

“*The two following rules for determ- 
ining liability are applicable: 

‘First, as a condition for recovery, it 
must appear that the insured is incapaci- 
tated to earn, not only in his chosen or 
previously formed occupation, but in any 
other to which he may be reasonably fit- 

_ ted. 

‘Second, to defeat recovery on the 
ground of earning capacity, it must ap 
pear that the remaining capacity to earn, 
despite disability, is a capacity to earn 
substantially. No scintilla rule applies. 
The earning capacity remaining must 
bear some reasonable relation to the 
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natural or previous capacity to earn, 
against loss of which it is the purpose of 


» 99 


the policy contract to insure’. 


In Louisiana the court is still most fa- 
vorably inclined to the insured in such 
cases. The Supreme Court in the case of 
Robbert vs. The Equitable Life Assurance 
Society of the United States, June 30, 1949, 
13 Life Cases 971, held for the insurance 
company upon the ground that the submis. 
sion of proof of total disability was a con. 
dition precedent to the insurer’s liability 
under the terms of the policy to waive 
premiums and to pay disability benefits. 
This situation did not exist long as a re- 
hearing was granted and in a recent de. 
cision the court reversed itself rendering 
an opinion in favor of the insured. 

In the case of United States of America 
vs. McNair, United States Court of Ap. 
peals, Ninth Circuit, 14 Life Cases 228, 
leads one to believe that the United States 
Court when interpreting war risk policies 
will follow a more strict rule as to what is 
total disability than they will when decid- 
ing cases which arise under conventional 
policies. In other words, although the lan- 
guage of the war risk policy and the con- 
ventional policy will be more or less simi- 
lar, a different result would be reached 
when interpreting the former than when 
following the state rule. It is apparent that 
Erie vs. Tompkins, 58 Supp. Ct. 50, 302, 
U. S. 671, 304 U. S. 64, 58 Sup. Ct. 817, can- 
not bring about uniformity of decision in 
the same court as the Supreme Court in- 
timated it would. 

Other cases which pass upon the ques- 
tion of what is total disability but are not 
important enough to require comment are 
Goldman vs. Canada Life Assurance Co., 
United States District Court, Northern Dis- 
trict of Illinois, May 19, 1949, 13 Life Cases 
929 (not yet reported); Armstrong vs. John 
Hancock Mutual Life Insurance Co., 164 
Penn. 507, 66 Atl. (2d) 468 (1949), 13 Life 
Cases 930; John Hancock Mutual Life Ins. 
Co. vs. Cavin, May 25, 1949, Tenn. Court 
of Appeals, Eastern District, 13 Life Cases 
935 (not yet reported). The first of these 
cases was decided for the insurance com- 
pany—the other two for the insured. 

This same theory of liberal interpreta- 
tion is applied to other provisions of the 
contract. For instance, the Illinois Supreme 
Court in Mosby vs. Mutual Life Insurance 
Company of New York, 85 N. E. (2d) 862, 
337 Ill. App. 286, in interpreting the fol- 
lowing provision: 
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“When such benefits take effect ( dis- 
ability benefits). If the insured should 
* * * before age 60 * * * furnish due 
proof to the company * * * (a) that he 
has become totally and permanently dis- 
Rallies 


held that it is not the furnishing of due 
proof which is a condition precedent be- 
fore age 60, but the disability of the in- 
sured. In other words, the Court in re- 
versing a lower appellate court followed 
the Arkansas rule and held first that this 
clause was ambiguous and then that since 
it was ambiguous it must be construed 
against the insurance company. The Court 
then held further that the requirement of 
proof before age 60 was not a condition 
precedent to recovery; that if the insured 
become disabled before age 60 that was all 
that was necessary. This is contrary to the 
case of Mutual Life Insurance Company of 
New York vs. Landry, Fifth Circuit Court 
of Appeals, 148 Fed. (2d) 699, and weight 
of authority as shown by the cases cited in 
the footnote on Page 701. 

There seems to be more litigation today 
involving the accidental provisions of pol- 
icies than the health and disability pro- 
visions. ‘The courts generally have a ten- 
dency to strictly construe accident provis- 
ions of policies. However, again one finds 
the federal courts forced to accept liberal 
interpretations because of state decisions. 
Such a case is the case of New York Life 
Insurance Co. vs. Tobin, United States 
Court of Appeals, Fourth Circuit, 177 Fed. 
(2d) 176. In this case the insured who was 
not shown to have suffered previously from 
heart disease was stricken while walking 
along the street and died almost instantly. 
Five days earlier he had suffered an injury 
to his ankle. The cause of death was at- 
tempted to be proven through expert evi- 
dence . The experts on behalf of the New 
York Life Insurance Company testified in 
their opinion it was caused by a disease of 
the heart, but admitted, it might be due 
to an embolism as a result of the ankle in- 
jury. The plaintiff's experts testified that 
it was an embolism probably due to the in- 
jury to the ankle. The Court said: 


“We see no reason why this was not 
due proof of accidental death within the 
meaning of the policy.” 


In the case of New York Life Insurance 
Company vs. Wilson, 178 Fed. (2d) 534, de- 
cided by the Ninth Circuit Court of Ap- 
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peals, the court held that death from pul- 
monary embolism, where an embolis was 
produced by violent coughing, choking and 
snoring from a thrombosis in consequence 
from an abdominal operation some four 
years previously, was a result of accidental 
means and was not caused directly or in- 
directly from illness or disease. The court 
bases its findings directly upon the Idaho 
law as set forth in the case of Teater vs. 
Dairyman Creamery, 68 Idaho 152, 190 Pac. 
(2d) 687. These two cases in the Federal 
court should be contrasted with the case 
of Franklin vs. Mutual Life Insurance 
Company of New York, decided by the 
Louisiana Supreme Court, 14 Life Cases 
249, rehearing not applied for. In that 
case, Franklin, the insured, was found on 
the sidewalk with a fractured jaw. There 
was evidence that he had suffered for many 
years from diabetes. There was no evi- 
dence whatsoever as to the cause of the fall 
as there was no eyewitness. The whole case 
was tried on the basis of expert testimony 
as to what was the probable cause of the 
fall and of the death. The court decided 
the case in favor of the insurance company 
on the ground that the burden of proof 
was on the plaintiff to show that the in- 
sured received injuries in an accident and 
that accidental means was the prominent 
cause of the death. The court said that 
where the evidence was of such a nature as 
to require speculation as to the cause of 
the death, and there was no proof that 
death was caused from accidental means, 
the court must find for the defendant. A 
similar case is the case of McMahon vs. 
Mutual Benefit Health and Accident Asso- 
ciation, 206 Pac. (2d) 292, Washington Su- 
preme Court, 13 Life Cases 1915. Again 
the court was forced to decide the case on 
the basis of expert evidence. ‘The question 
before the court was whether the breaking 
off of an embolis from a thrombus in the 
left illiac vein which in turn caused the 
pulmonary thrombosis resulting in death 
during an operation was an unexpected 
or unforeseen event so as to be death by 
accidental means. The court held that the 
breaking off of the embolis was the result 
of a pre-existing condition. The court dis- 
tinguishes the cases from ones involving 
hypersensitivity to anesthesia. The court 
went on to say that in this case the doctor 
did exactly what he intended to do, omit- 
ted nothing that he was intending to do 
and that, therefore, this case was not death 
from accidental means. In the Commit- 
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tee’s opinion this is a most interesting 
case. 


The Arkansas courts appear to be more 
liberal in their interpretation of what is 
death as a result of accidental means. They 
are inclined to be more in line with the 
Idaho court than with the other cases de- 
cided during the past year. For instance, 
in the case of Metropolitan Casualty In- 
surance Company vs. Fairchild, 20 S. W. 
(2d) 803, May 30, 1949, 13 Life Cases 937, 
the Arkansas Supreme Court holds that an 
insured who suffered a coronary occlusion 
while working in a strained position could 
recover under a provision providing for in- 
jury suffered through external, violent and 
accidental means, since in their opinion the 
result was unforeseen and unexpected. 
The court disregarded expert testimony to 
the effect that coronary occlusions are us- 
ually a result of disease and not an acci- 
dent. This case should be compared with 
the case of Schechter vs. Equitable Life As- 
surance Society of the United States, 89 N. 
Y. Supp. (2d) 654, 13 Life Cases 959. In 
this case the court found for the company. 
It held that since the insured’s death was 
the result of unusual over-exertion which 
resulted in damage to the heart, there was 
no prima facie case of liability under a pol- 
icy insuring against death resulting from 
death solely by accidental means. 

Other interesting cases on this subject, 
none of which support the Tennessee and 
Idaho view are: 


1. Albers vs. Continental Casualty Com- 
pany, 14 Life Cases 49, Ohio Court of Ap- 
peals. In this case the plaintiff suffered a 
spontaneous pneumothorax while he was 
standing at the luncheon table laughing at 
a story. It was held that this was not the re- 
sult of accidental means. 


2. Kleinman vs. Metropolitan Life Insur- 
ance Co., New York Supreme Court, App. 
Div., December 1949, 14 Life Cases 61. In 
this case an autopsy was performed which 
showed no factual basis for a finding of 
thrombosis and dilation of the heart due 
to any accidental means. The court grant- 
ed a new trial on the ground that the jury 
could not find a verdict in plaintiff's fa- 
vor upon expert evidence which was con- 
trary to the physical facts. 

3. Bennett v. Metropolitan Life Ins. Co., 
14 Life Cases 97, December 1949. The court 
in this case dismissed the plaintiff's action 
to recover for a death of the insured as a 
result of accidental means. The Washing- 
ton Supreme Court held that the evidence 
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showed that the death of the insured was 
contributed to by both tuberculosis and an 
epileptic condition; that when all of the 
testimony was taken together the conclu- 
sion seemed inescapable that the death oc- 
curred by contribution of disease. The in- 
sured had fallen in this case, but the court 
does not go into the question of predom- 
inating or efficient causes but cites the case 
of Towey vs. New York Life Insurance Co., 
180 Pac. (2d) 118, to the effect: 


“We cannot make contracts for peo- 


ple. If they agree with the insurance 
company that it will pay double indem- 
nity only upon certain stipulated contin- 
gencies their beneficiaries are bound by 
some agreement.” 


Therefore, the Court held that if di- 
sease was in any way the contributing cause 
of the death and that if there was no doubt 
as to this, then it was not a jury question. 

4. Rollins vs. Life and Casualty Insur- 
ance Co., 14 Life Cases 220, March 1950. 
In this case the Tennessee Supreme Court 
held that death from heat prostration when 
nothing unusual occurred during the 
course of insured’s employment was not the 
result of accidental means. That where 
the insured was loading tires and that his 
whole course of action in doing so was vol- 
untary, intentional and usual there could 
be no accidental means. 

There have been no Canadian cases with- 
in the last few years dealing specifically 
with the interpretation of the total and 
permanent disability provisions of sickness 
and accident policies. However the follow- 
ing Canadian cases may be of interest to 
the Health and Accident Committee: 

Campbell vs. The Travelers Ins. Co., 
1948, 15 Ins. Law Rep. 125. Claim for in- 
demnity under disability policy. There 
was evidence of a long standing heart con- 
dition, and the medical evidence was con- 
flicting as to whether or not the disability 
was caused by a cardiac contusion. Fur- 
thermore the Plaintiff's own evidence as 
to the accident itself was uncorroborated 
and not accepted. The Supreme Court of 
Canada held that the evidence was not 
sufficient to establish that the disability 
was caused by the alleged automobile ac 
cident. : 

Bayley v. Premier Health & Accident 
Assn., 1948, 2 Western Weekly Rep. 1148. 
Claim of beneficiary under a funeral bene- 
fit endorsement of a health and accident 
certificate. The insured died from pul- 
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monary tuberculosis. The endorsement ex- 
cluded benefits claimed by the member or 


his dependents in respect of “(a) Treat- ' 


ment for mental diseases. . . . (b) Treat- 
ment for venereal diseases. . . . (c) Treat- 
ment for Cosmetic effect. . . . (d) Treat- 
ment for abortion. (e) Tubercular 
diseases of any form... . (f) Treatment by 
special appliances.” The Court of Appeal 
of British Columbia held that the words 
“Treatment of” were to be implied in 
clause (e), as the only way any claim could 
arise under that head would be in the 
treatment of tubercular diseases. Since the 
insured’s death resulted from the ailment 
itself, the benefit was payable. The Chief 
Justice dissented on the ground that the 
specific exclusion of the words manifested 
the intention to except persons suffering 
from tuberculosis or their dependents from 
every form of benefit under the certificate 
of membership. 

Paller vs. London Life Insurance Com- 
pany, 1948, 3 Dom. Law Rep. 138. Action 
by a beneficiary where the Court consider- 
ed the Company’s defense of “suicide.” 
The insured, a boy of 15, was found hang- 
ing from a meat hook in a butcher shop 
which he was helping his father to build. 
No motive for suicide could be shown, 
while a prankish disposition and a liking 
to scare people was proven. The insurer 
rested its case on the presumption of sui- 
cide arising on a death by hanging, and the 
possibility of intervention by a third party 
was eliminated. The Chief Justice of the 
Supreme Court on considering the circum- 
stances of the hanging and the nature of 
the boy held that the insurer had not dis- 
charged its onus to establish that the in- 
sured intended to commit suicide, and the 
plaintiff succeeded. 

And in closing, attention should be call- 
ed to a very unusual decision by the Su- 
preme Court of Florida, Division “B,” 41 
So. (2d) 153—Mason vs. Life and Casualty 
Insurance Company of Tennessee. In this 
case the insured was struck at night by a 
truck properly used in highway travel after 
the insured, while intoxicated, demanded 
to be placed on the highway by a taxi-cab 
in which the insured was riding. The court 
held that such a death was not within the 
exception to the policy insured against 
accidental death except where death re- 
sulted directly from the use of intoxicants. 
The court said that: 
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“This provision of the policy was 
plain, simple and unambiguous and 
plainly refers to the effects of the use of 
intoxicating liquors upon the system of 
the insured as distinguished from acts 
committed by him by reason of his being 
under the influence of or his mind be- 
ing affected by intoxicants; that in order 
to bring a death within such exception 
the burden is on the insured to show that 
the use of intoxicants by the insured was 
voluntary and that it was not direct 
cause of the death.” (Underscoring 
ours). 


To a suit by a beneficiary under a life 
policy the defendant pleaded that it was 
not liable for payment, because at the time 
of the death the insured was intoxicated 
from the use of intoxicating liquors, and 
that the use of intoxicating liquors prox- 
imately and directly contributed to her 
death. The lower court overruled the de- 
murrer to the plea. The Supreme Court 
showed that the facts alleged in the plea 
did not meet the burden of proof imposed 
by law and reversed the lower court. 

It is submitted that hereafter all of us 
may defend any charge of the use of in- 
toxicants by demurring on the ground that 
it is not proved that any lawyer ever vol- 
untarily betook of intoxicants. 
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Report Of Automobile Insurance Law Committee 


OUR Committee has reviewed the de- 

cisions of 1949 interpreting the au- 
tomobile insurance contracts. The report 
which follows contains digest of such cases 
as your Committee felt would be of prac- 
tical value to the Membership. 

During the year the companies made in- 
creasing use of the device of the declaratory 
judgment to determine in an orderly way 
their rights as to policyholders and claim- 
ants—and in some instances between them- 
selves. Many times this has avoided a mul- 
tiplicity of suits and has enabled the court 
to consider the broad aspects of cases in a 
manner fair to all parties concerned. 

From the cases examined it appears that 
the most frequently litigated portions of 
the policy are the omnibus clause, the con- 
ditions regarding cooperation and prompt 
notice, and the provision regarding sole 
ownership—in that order. Other clauses 
have come in for varied treatment. 

On the subject of late notice, Phoenix 
Indemnity Company vs. Anderson’s Groves, 
Inc., (U. S. Ct. of App. Fla.), 176 Fed. (2d) 
246, 32 Automobile Cases 446, is of con- 
siderable interest. The accident occurred 
January 18, 1947 at a road junction. There 
was no contact between the insured’s car 
and the truck driven by claimant Williams. 
Williams’ truck veered off the road then 
turned over pinning the driver’s leg be- 
tween the truck body and the ground. At 
the time of the accident it was believed that 
Williams’ injuries were negligible and the 
insured agreed to pay a small amount to re- 
pair his truck. No notice was given to the 
company until April 27, 1948 when Wil- 
liams asserted a claim against the insured. 
Meanwhile, Williams’ leg had been ampu- 
tated. In a declaratory judgment action 
filed by the insurer the court held that the 
insured had sufficiently complied with the 
notice provision of the policy and that the 
company must cover. The court stated that 
since the accident appeared to be inconse- 
quential and the injuries trivial, the insur- 
ed was not negligent in not reporting it 
and it was not one that a reasonably pru- 
dent person would consider sufficiently se- 
rious to report. 

This case appears to be an illustration of 
the tendency of Courts to rewrite insurance 
contracts in order to provide coverage in 
hard cases. The decision seems indefen- 
sible on each point. The policy provides 


that when an accident occurs, written no- 
tice should be given to the Company. No 
language could be more clear, direct and 
unambiguous. In effect the Court says that 
the insured need not report unless serious 
claims ‘are immediately foreseeable. Here 
the court excused the insured even though 
he knew the claimant had sustained some 
injury and that the accident had been vio- 
lent enough to overturn the claimant's 
truck and pin claimant’s leg between truck 
and ground. 

In another case, Dearborn National Cas- 
ualty Company vs. Consumers Petroleum 
Co., (U. S. Ct. of App. IIl.), 178 Fed. (2d) 
277, 32 Automobile Cases 1098. The court 
held there had been a compliance with the 
notice provision. Here the accident oc- 
curred October 17, 1941 and the insured 
notified the company of a claim and law 
suit on January 19, 1942. The insurance 
company filed a declaratory judgment suit 
claiming that notice had not been given as 
soon as practicable. It appears that the 
Consumers Petroleum Company first learn- 
ed of the accident on January 9, 1942 when 
it was served with a summons. Having no 
record of the accident the insured had to 
spend some time in locating the driver and 
finally his report and the summons were 
turned over to the insurance company Jan- 
uary 19. This was held to be a compliance 
with the policy requirements. 

The “Omnibus,” or Definition of In- 
sured, Clause has been a prolific source of 
litigation. The question of implied permis- 
sion was litigated in Travelers Indemnity 
Company vs. Neal (U. S. Ct. of App., Va.) 
176 Fed. (2d) 380, 32 Automobile Cases 
373. In this case one Postell, driver of the 
car, was employed by Bridgforth as farm 
hand and chauffeur on his farm. He had 
frequently used Bridgforth’s car with the 
latter’s permission for various personal 
errands and the evidence showed that 
Bridgforth had never refused permission to 
Postell to use the car for a reasonable pur 
pose within a reasonable area, except when 
use of the car by Postell was inconvenient 
to the need for its use by Bridgforth or his 
family. On the morning in question, Pos- 
tell had received permission to use the car 
to take his wife to Church at Kenbridge, 
Va., with the sole restriction that he return 
it by one o'clock. Postell took his wife to 
Church and then was asked by his brothe! 
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to take him to Church in Cedar Creek 
about 8 miles from Kenbridge. The acci- 
dent occurred on the way to Cedar Creek 
although not on the most direct route. 
Held—the District Court properly submit- 
ted the question to the jury which decided 
that Postell was using the car with the im- 
plied permission of Bridgforth. 

Cases similarly holding it to be a ques- 
tion for the jury as to the implied permis- 
sion where the car has been used on many 
previous occasions for the personal benefit 
of the driver are: The Traders & Gen- 
eral Insurance Company vs. Powell (U. S. 
Ct. of App. Ark.) 177 Fed. (2d) 660, 32 
Automobile Cases 711 and Howell vs. Ac- 
cident and Casualty Insurance Company of 
Winterthur, Switzerland, (Ct. of App. 
Tenn.) 221 S. W. (2) 901, 31 Automobile 
Cases 436. Liberty Mutual Insurance Co. 
uw. Tiller, (Ct. of App., Va.), 32 Automo- 
bile Cases 264. 

There was found to be no permission 
and, consequently, no coverage in Runde 
us. Manufacturers Casualty Insurance Com- 
pany, (U. S. Ct. of App., Conn.) 178 Fed. 
(2d) 130, 32 Automobile Cases 1108. In 
this case Gomez loaned the car to Convard 
to go to New Haven. Convard went in the 
opposite direction to Stratford where he 
picked up plaintiff, thence to Devon and 
Bridgeport stopping enroute for drinks. 
The accident occurred in Bridgeport. The 
court sustained the finding of the jury that 
the automobile was not being used with 
the permission of the insured at the time 
of the accident and also that written notice 
was not given as soon as practicable. Ver- 
dict was for Defendant. This case is of 
further interest because in the summation, 
plaintiff's counsel argued that these two is- 
sues were raised by the defendant to escape 
the consequences of the very policy which 
it sold and for which it received a prem- 
ium. The court in its charge to the jury 
had stated that while the insurance com- 
pany should be held responsible for any 
accident for which they had contracted to 
be liable, nevertheless, to hold companies 
to a greater liability than that contemplat- 
ed by the companies and provided for in 
the policies would raise the cost of the in- 
surance to the general public. The judg- 
ment of the lower court for the insurance 
_It was also held that there was no permis- 
sion and hence no coverage where the bor- 
rower of the vehicle had gone completely 
outside the geography covered by the per- 
mission on a mission of his own. Gulla vs. 
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Reynolds et al (S. Ct., Ohio), 151 O. S. 147, 
31 Automobile Cases 488. 

In Yurick vs. McElroy (S. Ct. Wash.) 202 
P. (2d) 464, 31 Automobile Cases 421, it 
was held there was no permission. The 
court held that the delivery of an automo- 
bile by the owner to a friend to accom- 
plish a particular mission for the owner 
would not ordinarily, without granting 
further permission to use the car for the 
loanee’s own purposes, be considered as an 
implied grant of such permission. At the 
conclusion of a New Year’s Eve party, Mrs. 
Buchanan, the insured, authorized McEl- 
roy who was engaged to her daughter Doris 
to drive her son, Donald and several of his 
friends back to their ship. The car broke 
down, was left in the street over night, the 
boys getting back to their ship by other 
means and McElroy walking Doris home. 
McElroy was to return the next day, start 
the car and return it to Mrs. Buchanan. 
Instead, he got the car started and while 
using it for purely personal purposes hav- 
ing three times passed within a few blocks 
of the Buchanan home, he was involved 
in an accident resulting in serious injuries 
to Yurick. This case is of particular inter- 
est because the court in analyzing the de- 
cisions states that they fall into three gen- 
eral categories: 1) Those holding that origi- 
nal permissive use brings the permittee 
within the intent of the omnibus clause 
regardless of subsequent use; 2) those hold- 
ing the permittee covered where there was 
only slight deviation and 3) those holding 
the permittee not covered unless within 
the scope of the original permission. In 
adopting rule 3 the court pointed out that 
the question of slight deviation was not 
involved and specifically refused to follow 
rule 1. 


For a case following the original permis- 
sion rule, see Waits vs. Indemnity Insur- 
ance Company of North America (S. Ct. 
La.) 31 Automobile Cases, 971. 


A significant case is Shefrin vs. Hawk- 
eye Casualty Company (U. S. Dist. Ct., 
Mo.), 32 Automobile Cases 519. This case 
concerned the amount recoverable for a 
total theft. The car, a Buick, had been 
purchased November 4, 1947, for $2,750. 
On December 23, 1947, insurance was 
placed on the vehicle and on January $1, 
1948, the car was stolen. It was recovered 
September 1, 1948. The evidence placed 
the value at time of theft at from $2,900 
to $3,200 and it was undisputed that due 
to the hard usage that the car had had at 





Page 320 


the hands of the thief it was worth only 
$1,875 when it was recovered. The com- 
pany refused to pay more than $551.34 the 
cost of the repairs. The court held the 
“resultant loss” of the car was $1,025, the 
difference between $2,900 the value at the 
time of theft and $1,875 the value when it 
was recovered. The court pointed out that 
the diminution in value as a result of wear 
and usage was something that could not 
have been repaired and that this was, of 
course, “resultant damage” from the theft 
of the automobile. The court also allowed 
recovery for attorney’s fees, interest, the 
full amount of rental reimbursement under 
the policy, and a 10% penalty for vexatious 
refusal to pay in accordance with the 
statute. 

A very well reasoned and interesting case, 
involving the assault and battery provision 
of the policy, is Farm Bureau Mutual Auto- 
mobile Insurance Co. vs. Hammer et al 
(U. S. Ct. of App., Va.), 177 Fed. (2d) 793, 
32 Automobile Cases 675. In this case the 
driver of the insured truck was convicted 
of second degree murder in connection 
with a collision which killed two peo- 
ple and injured two others The col- 
lision was intentionally caused by the in- 
sured. The insurance company refused to 
defend the civil suit against its insured 
even though that suit was based on negli- 
gence. A default was rendered for $43,000 
and the insurer filed this declaratory 
judgment action. It was contended that 
the default judgment based on negligence 
estopped the company from setting up the 
defense that the collision was not caused 
by accident. In finding for the company 
the court held that it was not possible for 
the company to defend the civil actions 
and protect its own interests. “It could 
not exculpate itself by showing that the 
injurious acts of the insured were beyond 
the scope of the policy, for this showing 
would estabish the liability of the insured 
to the injured parties to an even greater 
extent than that claimed in the com- 
plaints.” If a company were obligated to 
defend such actions merely because negli- 
gence was alleged, the effect would be that 
the insureds and claimants could enlarge 
the scope of the policy. Therefore, the com- 
pany was justified in withdrawing from the 
defense of the civil suit when the character 
of the insured’s conduct was disclosed and 
in so doing preserved its rights to make its 
present defense. 

The Cooperation Clause of the automo- 
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bile policy has come in for considerable 
interpretation. Where the insured told the 
company’s adjuster that he had been at. 
tending a birthday party before the acci- 
dent when in fact he had been at a night 
club and where the adjuster had told the 
insured that he was not interested in what 
he was doing before the accident, it was 
held that the cooperation clause was not 
violated and that even if it were a breach 
of that condition it had been waived by 
the company because of the position taken 
by the adjuster. Norwich Union Indem- 
nity Company vs. Haas et al (U. S. Dist. 
Ct. Ill.) 32 Automobile Cases 449. 


Where the insured had first denied his 
son who was driving the car had permis. 


. sion to use it and later made statements 


from which it might appear that there was 
implied permission and where knowing 
this the insurer demanded that the in- 
sured call at its office and make a complete 
statement about the accident and where 
the insured did this, it was held that the 
jury’s finding of lack of cooperation was 
against the weight of the evidence. Della- 
Posta et al, vs. New York Casualty Com- 
pany (S. Ct. App. Div.) 276 App. Div. 770, 
32 Automobile Cases 908. 

It was held that where the insured gave 
a statement originally indicating he was 
going 20 miles an hour and at the trial 
testified he was going 30 to 35 miles an 
hour, there was no breach of the coopera- 
tion condition. Johnson vs. Johnson (S. 
Ct. Minn.) 37 N. W. (2d) 1, 31 Automobile 
Cases 892. 

An interpretation of the same clause in 
connection with a theft loss is to be found 
in Geiger vs. Aetna Insurance Company (S. 
Ct. So. Car.) 32 Automobile Cases 479, 
where the court held that the cooperation 
clause did not require the insured to swear 
out a criminal warrant against his former 
wife who had taken the car claiming that 
it was her own. 

The insurer fared somewhat better in 
the State Farm Mutual Automobile Insur- 
ance Company vs. Arghyris (S. Ct. App. 
Va.) 55 S. E. (2d) 16, 32 Automobile Cases 
586, where the court held that the insured, 
who was charged with leaving the scene ol 
an accident, denied being involved in the 
accident, failed to give immediate written 
notice, and after denying liability in writ- 
ten statements and affidavits pleaded guilty 
to a hit and run charge, had violated the 
cooperation clause and that the company 
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was not liable, even though no prejudice 
to the Company was shown. 

In another case the court, while hold- 
ing that the failure of the insured to co- 
operate and to give notice as required in 
the policy constituted a defense for the 
company, nevertheless, held that the de- 
fense of the original suit, even under a 
reservation of rights, constituted a waiver 
of the policy breach. This was a suit by 
which the funds of the insurance carrier 
were sought for the satisfaction of the origi- 
nal judgments. The court avoided the 
reservation of rights by holding that it was 
not part of the transcript of record in the 
original suits and by further stating “ ‘un- 
der full reservation of its rights’ * * * could 
only mean full reservation of its rights as 
between them i. e., the insurer and insured, 
such reservation would have no binding 
effect as to the third parties.” Query: 
would the court have reached the same re- 
sult if copy of the reservation of rights had 
been seasonably served on injured? Trav- 
elers Insurance Company vs. Boyd (Ct. of 
App. Ky.) 32 Automobile Cases 226. 

The insurance company was successful 
in Virginia Surety Company vs. Permenter 
(Ct. of App. Tenn) 32 Automobile Cases 
887, where it defended the suit brought 
against its insured, who failed to appear 
for the trial. After judgment for the plain- 
tiff and motion for a new trial the defense 
attorney first discovered that the insured’s 
absence was due to drunkenness. There- 
upon the Surety Company withdrew from 
the defense and denied liability on the 
ground of lack of cooperation. This was 
held not to be a waiver inasmuch as the 
company withdrew from the case as soon 
as it found out the facts. 

An unusual situation arose under a pol- 
icy providing that it should be inappli- 
cable to an accident occurring “after the 
transfer of the interest of the named in- 
sured.” 

Linden Farms Milk Company had in- 
sured a truck, of which it was the registered 
owner, with the Maryland Casualty Com- 
pany. Cohen, the driver, an employee of 
Linden had purchased the truck with 
funds loaned by his employer and had 
transferred the title to the truck to the in- 
sured as collateral. Cohen paid off the 
loan and the title to the truck was then 
registered in his name and the truck was 
so registered at the time of the accident. 
The accident occurred while Cohen was 
delivering products of his employer. The 
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court held the policy still applied to Lin- 
den. The _ policy covered ownership, 
maintenance or use of the truck and at the 
time of the accident Linden still had an 
interest in the maintenance or use of it, 
even though it had no ownership. Ab- 
rams vs. Maryland Casualty Company (Ct. 
of App. N.Y.) 89 N. E. (2d) 235, 33 Auto- 
mobile Cases, 28. 

By contrast, in a case interesting to com- 
pany claims executives, the company was 
relieved from liability where the insured 
represented in the declarations that she 
was the sole owner of an automobile which 
had actually been purchased and was 
owned by her minor son. At the time the 
policy was obtained the insured had title 
to the car but subsequently during the pol- 
icy period the minor became of age and 
title was transferred to him without notify- 
ing the insurance company. The minor 
was involved in two accidents; one of no 
consequence which was settled by the com- 
pany without extensive investigation, but 
the second was of some seriousness, and the 
company learning of the breach of the sole 
ownership clause filed suit for declaratory 
judgment. Held: the policy was void ab 
initio. The court brushed aside the con- 
tention—that settlement of the small claim 
was a ratification of the policy. Accident 
and Casualty Insurance Company of Win- 
terthur, Switzerland vs. Hernbroth (U. S. 
Dist. Ct. Ill.) 32 Automobile Cases, 503. 

The company was also relieved of lia- 
bility where recovery was sought for dam- 
age to the insured’s car where the insured 
had record title to the car but it was ac- 
tually owned by another. Automobile 
Underwriters, Inc. vs. Tite et al (App. Ct. 
Ind.) 85 N. E. (2d) 365. 32 Automobile 
Cases, 645. And in another case where the 
insured in his declarations had stated he 
was the sole owner of the car but, unknown 
to him, did not have title because the car 
had been stolen from another, the company 
was held not liable. Southern Farmers Mu- 
tual Insurance Company vs. Motor Finance 
Company (S. Ct. Ark) 222 S. W. (2d) 981, 
31 Automobile Cases, 702. 


Some more cases were decided during 
the year where it was attempted to hold 
the insurer liable for judgments in excess 
of the policy limits. These cases split along 
the familiar line of cleavage. The negli- 
gence rule was applied in Highway Insur- 
ance Underwriters vs. Lufkin—Beaumont 
Motor Coaches, Inc. (Ct. of Civ. App. 
Tex.) 31 Automobile Cases 367. Here, the 
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insured, Lufki—Beaumont bus struck a 
coupe parked at night on or adjacent to the 
paved highway in order to make temporary 
repairs, inflicting severe injuries on one 
Alexander. The policy limit was $5,000 
and Alexander offered to settle for $4,500 
before suit and repeated the offer during 
trial and after all the evidence had been 
introduced. Judgment was rendered for 
$11,000. The insurer was held liable for 
the excess. In a lengthy review of the evi- 
dence the Court found that the serious in- 
juries of claimant were not in dispute, 
there was evidence of his freedom from 
contributory negligence and that there was 
evidence to sustain the jury’s finding that 
the insurer was negligent in rejecting the 
compromise offer. 


But in another case, the injured had 
boarded insured’s bus in Oklahoma City 
sitting in the rear with his right elbow on 
the window sill at an open window and 
was injured when the bus in moving out of 
the station struck a hole causing the arm 
to protrude from window where it struck 
a light pole resulting in severe injuries. 
At trial, after the evidence was in, plain- 
tiff offered to settle for $10,000 the full 
amount of the coverage, which offer was 
rejected by the company. A verdict of 
$22,360 was rendered and while the case 
was on appeal in the Supreme Court was 
settled for $15,500. The company paid 
$10,000 of this and the insured $5,500, 
thereafter suing the company for the 
amount of the settlement in excess of the 
policy limits. 

The court held that the company was 
not liable unless it failed to exercise good 
faith in the conduct of the litigation. An 
insurer, in determining whether to accept 
or reject an offer of compromise, must, 
in good faith, give as much consideration 
to the interests of the insured as to its own 
interests; otherwise, it acts in bad faith. 
The evidence indicating that a jury would 
return a verdict in favor of the insured was 
slight, and it was highly probable a ver- 
dict would be returned in favor of Court- 
ney in an amount greatly in excess of the 
coverage of the policies. The American Fi- 
delity and Casualty Company vs. G. A. 
Nichols Co. (U. S. Ct. of App. Oklahoma) 
$1 Automobile Cases 656. 

The good faith rule was also applied in 
Hart vs. The Republic Mutual Insurance 
Company (S. Ct. Ohio) 152 O. S. 185, 32 
Automobile Cases 368. Here the policy 
limits were $6,000 and insured’s truck se- 
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riously and permanently injured an || 
year old boy. The Company took the po. 
sition there was no liability even though 
there were no disinterested witnesses. The 
parents offered to settle for $1,113. The 
Company refused and suit was filed and on 
the first day of the trial plaintiff offered 
to settle for $4,500 and on the second day 
for $4,000. The Company continued its re. 
fusal and judgment was rendered for $19. 
400 later reduced by remittitur to $12,000. 
The Company still refused to pay. The 
insured, Hart, settled the excess for $3,600 
and brought suit against the company. 
There was a jury verdict for $3,600, the 
full amount, and the company’s motion 
for a judgment non obstante veredicto was 
granted. The Supreme Court reversed and 
remanded the case because the trial court 
had instructed the jury that plaintiff could 
recover if company acted either negligently 
or in bad faith and the Supreme Court 
could not determine on which theory the 
verdict was based. The court said “the 
cumulative effect of the circumstances nar- 
rated in the record is such as to preclude 
holding that there is no evidence to show 
lack of good faith on the part of the Com- 
pany.” 

The exclusions relative to injuries or 
death of an employee of insured were con- 
sidered in two Wisconsin cases. In one 
the injured employee was riding in a car 
driven by a fellow employee, owned by the 
common employer of the two. They were 
engaged in the employer’s business at the 
time of the accident. The omnibus clause 
excluded coverage for injury to a co-em- 
ployee. In addition there was a general 
exclusion for bodily injury to any employee 
of the insured while engaged in the em- 
ployment. In construing the Wisconsin 
Statute which in substance requires the 
omnibus coverage to be equal to the cov- 
erage granted the named insured, the court 
held that the general exclusion was appli- 
cable because the injured was an employee 
of the named insured. That being the 
case, the similar exclusion in the omnibus 
clause as to liability of an additional insur- 
ed to a co-employee did not give more lim- 
ited coverage to the additional insured than 
was given the named insured. Ainsworth 
et al vs. Berg (S. Ct. Wis.) 35 N. W. (24) 
911, 31 Automobile Cases 146. 

In Vick Admx. et al vs. Brown et al (S. 
Ct. Wis.) 255 Wis. 147, 32 Automobile 
Cases 439, Vick and Breitzman were riding 
in Breitzman’s car on business of the 





July, ] : 


Stought 
Vick an 
cident. 
that the 
Vick wi 
The lia! 
Vick ar 
the Wo 
js no tc 
surance 
against 
liability 
men’s ‘ 
Bert, sv 
Othe 
ployee » 
employ 
within 
the sco 
Scheper 
32 Aut 
Maine 
Jud. C1 
Cases, ‘ 
The 
bles in 
cepted. 
cover a 
Septem 
to the 
fice of 
quent] 
mailed 
tober : 
until } 
cident, 
return 
vembe! 
was he 
minds 
renewz 
absenc 
Insura 
App. 7 
bile C 
The 
in oth 
sured } 
his tay 
specify 
picked 
the i 
On Ju 
accide 
insure 
wired 
cancel 
compz 
ceived 


July, 1950 


Stoughton Company which employed both 
Vick and Breitzman at the time of the ac- 
cident. Vick was killed. The court held 
that the exclusion did not apply because 
Vick was not an employee of Breitzman. 
The liability of the Stoughton Company to 
Vick and his dependents is solely under 
the Workmen’s Compensation Law; there 
is no tort liability. The object of the in- 
surance contract is to provide insurance 
against tort liability and not against the 
liability of the employer under the Work- 
men’s Compensation Law. Ainsworth vs. 
Bert, supra, was distinguished. 

Other cases wherein the injured em- 
ployee was being hauled from work by the 
employer holding the injured not to be 
within the exclusion because not within 
the scope of employment are: Francis vs. 
Scheper et al (S. Ct: Mich.) 326 Mich. 441, 
82 Automobile Cases 1078. Albert vs. The 
Maine Bonding and Casualty Company (S. 
Jud. Ct. Me.), 64 A (2d) 27, 31 Automobile 
Cases, 217. 


The companies, as usual, had their trou- 
bles in getting off risks they had once ac- 
cepted. A renewal policy was issued to 
cover a period from September 25, 1945, to 
September 25, 1946, was never delivered 
to the insured but was retained in the of- 
fice of the insurance agency and subse- 
quently statements for the premium were 
mailed August 28, September 28 and Oc- 
tober 28, but the premium was not paid 
until November 14 three days after the ac- 
cident, the policy having previously been 
returned to the insurance company on No- 
vember 7 as not accepted. The company 
was held not liable. The court said the 
minds of the parties did not meet on the 
renewal contract and there was a complete 
absence of mutuality. Trinity Universal 
Insurance Company vs. Rogers (Ct. of Civ. 
App. Tex.) 215 S. W. (2d) 349, 31 Automo- 
bile Cases 659. 

_ The Cancellation Clause was involved 
in other cases. On May 15, 1947, an in- 
sured requested his insurance agent to have 
his taxicab insurance canceled but without 
specifying the date. On May 21, the agent 
picked up the policy and forwarded it to 
the insurance company for cancellation. 
On June 21 the insured was involved in an 
accident and on June 23 reported it to his 
insurer. On June 24 Gillis, the agent, 
wired the Hartford “herewith cancelling 
cancellation letter of May 21, 1947.” The 
company reported to Gillis that it had re- 
ceived the telegram but its file did not 
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reveal cancellation letter of May 21. Upon 
receipt of the May 21 letter enclosing in- 
surance policy the Hartford had forwarded 
policy and letter to the Chicago office for 
processing and they had been mislaid. On 
July 17 the Hartford notified the insured 
that his instructions for cancellation on 
May 21 had been received and they were 
sending return premium to Gillis. The 
court held that there had been no can- 
cellation, that the letter of May 21 was not 
an effective cancellation because it did not 
state when the cancellation should be ef- 
fective. Suennen vs. Evrard (S. Ct. Wis.) 
254 Wis. 565, 31 Automobile Cases 992. 
We are not in accord with the finding of 
the Supreme Court. It has always been as- 
sumed by insurance company legal counsel 
that the surrender of a policy by the in- 
sured with the request for cancellation 
constituted a cancellation of the policy 
when it was received by the company. In 
this case, the insured did not have the pol- 
icy in his possesion but he asked the agent 
to cancel it and when the agent secured 
the policy and sent it in to the company 
it would seem that cancellation was com- 
plete. 


In Ellzey vs. Hardware Mutual Insur- 
ance Company of Minnesota (Ct. of App. 
La.) 40 So. (2d) 245, 31 Automobile Cases 
691, the Court had to labor somewhat to 
hold the company where an attempt had 
been made to cancel a policy for non-pay- 
ment of premium before the accident. 
Plaintiff had signed a contract providing 
for monthly premium payments which 
was later assigned to a _ credit cor- 
poration. Plaintiff made insufficient 
monthly payments to the insurer’s agent 
and the insurer kept the payments trans- 
mitted by the agent for several months 
without advising plaintiff they were insuf- 
ficient and that the agent was not author- 
ized to accept payments. The defendant 
sent a timely cancellation notice provid- 
ing “the undersigned hereby gives notice 
that policy * * * will be cancelled on No- 
vember 13, 1947. Payment of $39.57 prem- 
ium prior to effective date of this notice 
will keep this policy in force.” The court 
held that the cancellation was not effective 
because 1) it did not show a present cancel- 
lation; 2) the condition relative to payment 
of premiums prior to the effective date of 
cancellation converted it into a mere de- 
mand for the payment of the balance due 
and 3) the tender of the unearned premium 
was not made prior to the loss. The court 
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also reasoned that the insured was justified 
in believing he was not in arrears since the 
company continued to accept the inade- 
quate payments without notifying him that 
they were inadequate. One finds himself in 
agreement with point 1, but not with 2 
and 3. 

The courts had a number of questions 
presented to them under the Other Insur- 
ance Clause, as to the obligations of insur- 
ance carriers where two policies applied 
to a loss. 

In the sequel of the first case, covered in 
your Committee’s report last year, the man- 
date of the United States Court of Appeals 
was sought to be spread on the record in 
the lower court. The Circuit Court of Ap- 
peals had ruled that the Home Indemnity 
Company, which insured the car White was 
driving, but which he did not own, was re- 
lieved of its obligation to defend by reason 
of White’s lack of cooperation. The United 
States District Court then had the two ques- 
tions to determine 1)whether Standard Ac- 
cident was liable under its policy, inas- 
much as it insured White and 2) Whether 
the Standard Accident policy was only ex- 
cess insurance to the Home policy. With- 
out expressly deciding the point, the court 
said that if the Home Indemnity did not 
pay the claim, for any reason, the Stand- 
ard Accident policy would not be excess 
but primary. Standard Accident of Detroit 
vs. Home Indemnity Company of New 
York (U. S. Dist. Ct. Cal.) 82 F. Supp. 945, 
32 Automobile Cases 616. This seems cor- 
rect because Home Indemnity policy did 
not prove to be other valid and collectible 
. insurance. 

In another case where the insured had 
coverage on a Ford tank truck with Hart- 
ford Fire Insurance Company and had 
traded the truck in on a White truck on 
which there was a conditional sales con- 
tract and had insured the White truck in 
the Service Fire Insurance Company and 
had then notified Hartford of the transfer 
within the 30-day period, it was held that 
the Hartford policy providing that the 
policy “does not apply to any loss against 
which the named insured has other valid 
and collectible insurance” was applicable 
and that the Hartford policy was excess to 
the Service Fire policy. Weaver vs. Hart- 
ford Fire Insurance Company (S. Ct. Kas.) 
32 Automobile Cases 1018. 

The United Pacific Company, which in- 
sured the truck involved, and, therefore, 
also, the driver under the Omnibus Clause, 
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was held to be the primary insurer and the 
Ohio Casualty the excess only, where the 
latter was the insurer of the partnership for 
which truck was being operated at the time 
of the accident. United Pacific Insurance 
Company vs. The Ohio Casualty Insurance 
Company (U. S. Ct. of App. Cal.) 31 Auto. 
mobile Cases 90. 


The Drive Other Cars coverage was held 
to remain in force even though the in. 
sured had sold the car described in the 
policy and owned no car at the time of the 
loss. Freeport Motor Casualty Company 
vs. Tharp et al (App. Ct. Ill.) 88 N. E. (2d) 
499, 32 Automobile Cases 1062. This hold. 
ing does not give effect to the first para- 
graph of the clause which requires the 
insured to be the owner of the automobile. 

And the exclusion in the Use of Other 
Automobile, Drive Other Cars, coverage 
applicable to automobile owned by a mem- 
ber of the insured‘s household was held 
not to apply where the insured was driving 
an automobile owned by his estranged wife 
whom he supported but who lived at an 
entirely different location, the insured 
maintaining another domicile. Fleming ws. 
The Travelers Insurance Company et al 
(S. Ct. Miss.) 39 So. (2d) 885, 31 Automo- 
bile Cases 760. 

The livery exclusion was held to apply 
to a theft loss where the insured, who op- 
erated a drive-it-yourself automobile busi- 
ness, allowed a customer to use his person- 
nal car under a rental agreement. Con- 
cordia Fire Insurance Company of Mil- 
waukee vs. Nelson (Ct. of Civ. App. Tex.) 
221 S. W. (2d) 320, 31 Automobile Cases 
1038. 

The liability policy covering the in- 
sured’s coal trucks was held to apply by 
reason of the clause “use of the automobile 
for the purposes stated includes the load- 
ing and unloading thereof” where the 
driver, having removed the cover from the 
coal shute and having delivered the coal, 
improperly replaced the manhole cover 
with the result that a pedestrian was in- 
jured. Maryland Casualty Company vs. 
Dalton Coal and Material Company (U. S. 
Dist. Ct. Mo.) 31 Automobile Cases 83. 

One of the very few cases to come to our 
attention where the insurer was able to re- 
coup from its insured a loss it had been 
required to pay to a third party by reason 
of an endorsement which deprived it ol 
any policy defense as to the third party, 
but provided for its right to recover from 
its insured for any obligations incurred 
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solely because of the endorsement is York 
us. Roberts et al. (U. S. Dist. Ct. Ga.) 32 
Automobile Cases 542. In that case the in- 
surance company had filed a policy with 
the Georgia Public Service Commission for 
the benefit of a public motor carrier, which 
policy covered a van truck. The insured 
requested an endorsement transferring the 
coverage from that truck to a new tractor 
which was to operate with a trailer. Be- 
fore the endorsement was issued the acci- 
dent occurred involving the tractor and 
trailer. The policy provided that it did 
not apply “while the automobile is used 
for the towing of any trailer owned or 
hired by the named insured and not cov- 
ered by like insurance in the company.” 
The court held the insurer had to respond 
in damages to the injured plaintiff to the 
extent of $5,000, the limit of its policy on 
file with the Public Service Commission. 
The company was allowed to recover from 
its insured this $5,000 which it was requir- 
ed to pay only by reason of the endorse- 
ment. 

An interesting case involving the author- 
ity of an agent to receive notice of an ac- 
cident and relating to the use of the non- 
waiver agreement is Hankins et al vs. Pub- 
lic Service Mutual Insurance Company 
(Ct. of App. Md.) 63 A. (2d) 606, 31 Auto- 
mobile Cases 72. In this sase one Webster 
had a contract with the company $provid- 
ing that he was to be its agent “to repre- 
sent it in the prosecution and conduct of 
its insurance business” in a certain terri- 
tory. In listing his duties the contract pro- 
vided inter alia that they were to consist 
of procuring and transmitting applications 
for insurance, collecting premiums, paying 
said premiums to the company and “per- 
forming such other duties as may be re- 
quired.” The accident occurred August 
26, 1946, the insured’s son having been in- 
volved in it, and was reported to this agent 
on the same date. The report, however, 
did not reach the Baltimore Branch of the 
company until October 10, 1946, and on 
October 11th the Company received a copy 
of a letter from an attorney representing 
the injured. A reservation of rights letter 
Was sent to the insured October 17th, and 
on April 28, 1947, afier suits had been 
liled, a non-waiver agreement was executed. 
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December 3, 1947, the instant suit for dec- 
laratory judgment was filed by the com- 
pany. The Court held that the notice to 
Webster was a sufficient notice within the 
terms of the policy. By way of dictum the 
court said that the trial judge might well 
have decided that the long delay of the in- 
surance company in determining its liabil- 
ity under the policy and in denying such 
liability amounted to a waiver of the pro- 
vision requiring prompt notice. The court 
said that the insured had a right to be in- 
formed within a reasonable time as to 
whether insurer intended to accept or dis- 
avow the duty of resisting or adjusting the 
claim. 

The above are but the high lights of the 
cases which have been reported during the 
last year and digested by your Committee, 
and we hope will be of some interest and 
value to our membership. 
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Report Of The Aviation Law Committee 


IN THE 1948 and 1949 Reports of this 
Committee attention was called to the 
tenacity of those who insist upon setting 
aviation apart from its competing forms of 
transportation by imposing upon it a dif- 
ferent standard of liability. 

In 1948 the particular vehicle of this ef- 
fort to revise our established law was a 
model “Uniform Aviation Liability Act” 
then being proposed for state adoption by 
the Committee on Uniform Aeronautical 
Code of the Commission on Uniform State 
Laws. Strenuous opposition resulted in the 
abandonment, at least for the time being, 
of that particular effort. 

In 1949, culminating in 1950, the Inter- 
national and Comparative Law Committee 
of the American Bar Association offered 
a Resolution (1) advocating an increase in 
the Warsaw Convention limitation, (2) 
opposing broadening the present almost 
impossible defense from liability under the 
Warsaw Convention, and (3) insisting up- 
on the imposition of absolute liability in 
the proposed revision of the Rome Con- 
vention. The House of Delegates deferred 
action in 1949 until the mid-year meeting 
in February 1950 in order to receive the 
advice of its specialized Aeronautical Com- 
mittees, the Standing Committee on Aero- 
nautical Law and the Aviation Insurance 
Law Committee of the Insurance Section. 
These Committees considered the resolu- 
tion carefully and overwhelmingly op- 
posed the adoption of the suggested resolu- 
tion by the American Bar Association. Be- 
lieving that this opposition by the special- 
ized Aeronautical Committees of the Amer- 
ican Bar Association would be honored by 
the House of Delegates, which had speci- 
fically asked for the advices of said Com- 
mittees, no active opposition on the floor 
of the House was attempted. Apparently, 
this was a mistake, as the House of Dele- 
gates passed the resolution, thus completely 
repudiating its Aeronautical Committees. 

The above action would seem to em- 
phasize the observation of our 1949 Report 
in which it was stated that “Eternal vigi- 
lance is of utmost importance to those who 
would retain justice for the public and to 
keep claim costs sufficiently within reason 
so that the development of aviation will 
not be restricted.” 

It will be recalled that there has been a 
movement for international codification of 


private air law since 1923 when the French 
Government proposed an_ international 
conference on the subject. The first such 
conference took place in 1925 in Paris and 
set up a continuing commission of experts 
to prepare drafts of Conventions for sub. 
mission to international governmental con- 
ferences. This commission was called the 
Comite’ International Technique d’Experts 
Juridiques Aeriens' (International Tech- 
nical Commission of Experts in Air Law), 
commonly referred to as C. I. T. E. J. A. 
This commission drafted about a dozen 
Conventions, only three of which have 
come into effect through ratification by a 
minimum number of nations: Liability to 
Passengers and Shippers; (the Warsaw 
Convention)’ Liability for Terrestrial Dam- 
age; (the Rome Convention)’ and Attach- 
ment of Aircraft.“ Only the Warsaw Con- 
vention has been ratified’ by the United 
States of America or by enough major na- 
tions to make it of practical effect. 
Briefly, the Warsaw Convention is a 
“Convention for the Unification of Certain 
Rules relating to International Transporta- 
tion by Air’ (its proper name); its applica- 
tion is determined by the contract of trans- 
portation’ and not by the place of accident 
—when between two nations adhering to the 
treaty, or from one adhering nation to a 
destination in that same nation, if there 
has been an agreed stopping place in 
another nation whether an adherent or 
not. It imposes liability’ on the carrier for 
injury to passengers, baggage and /or goods 
unless the carrier can affirmatively prove 
that it and its agents have taken all neces- 
sary measures to avoid the damage” (or in 
the case of baggage and goods, that the 
damage was caused by an error in piloting 
or navigation),’ and limits recovery: for 
death or injury of passengers to the pres 
ent U. S. currency value of $8,291.87; bag: 
gage and goods to $16.58 per kilogram 
(2,2046 Ibs); and $331.67 for objects ol 
which the passenger takes charge himself,” 
unless the passenger affirmatively proves 
that the damage was caused by wilful mis- 
conduct, in which case“a there would be no 
limit. The limitation for bringing an ac 
tion is two years.”” : 
There is no question but that $8,291.87 
is a low limit for either wrongful death or 
wrongful injury if judged by American 
standards and American law. Almost any 





July, 


Ameri: 
answel 
ards, t 
course, 
ventio. 
by Am 
promi: 
which 
make | 
subject 
liabilit 
ards. ° 
bility- 
as est 
burder 
carrier 
the bi 
agents 
to avo! 
defens 
interné 
ternati 
agreed 
conside 
impose 
rier ali 
in diff 
estimat 
the lim 
ventiol 
The 
ed by 
Organi 
ICAO) 
confere 
by som 
a spec 
tions.” 
genera. 
ticular, 
nation; 
transpc 
law. 
interna 
under 
under 
Comm: 
things, 
the dr 
Conve 
which 
so far 
the W: 
in mos 
ican a 
is bein 
Conve: 
making 
make | 


July, 1950 INSURANCE COUNSEL JOURNAL Page 327 


American lawyer would without hesitation 
answer that, considering only such stand- 
ards, the limit is too low. The point, of 
course, is that this is an international Con- 
vention and, therefore, cannot be judged 
by American standards. It must be a com- 
promise with the standards of other nations 
which must ratify the treaty in order to 
make it of any value. It is also, of course, 
subject to a completely different rule of 
liability than established American stand- 
ards. ‘The Warsaw Convention imposes lia- 
bility—“the carrier shall be liable”—where- 
as established American law places the 
burden of proof on the claimant. If the 
carrier is to avoid liability, he must assume 
the burden of proving that he and his 
agents have taken “all necessary measures” 
to avoid the damage, an almost impossible 
defense. It is absolutely necessary that the 
international aspects of an established in- 
ternational Convention which must be 
agreed to by a large number of nations be 
considered—the difference in the liability 
imposed, the benefits to the public and car- 
rier alike, the difference in value standards 
in different nations—before an intelligent 
estimate can be made as to whether or not 
the limit, or even any provision of the Con- 
vention, should be tampered with. 

The work of C. I. T. E. J. A. was assum- 
ed by the Internationai Civil Aviation 
Organization (commonly referred to as 
ICAO)" which grew out of the Chicago 
conference in 1944,” has been adhered to 
by some fifty-five nations“ and operates as 
a specialized agency of the United Na- 
tions.” The work of ICAO falls into three 
general categories: air navigation (in par- 
ticular, the safety and regularity of inter- 
national flight); the economical aspects of 
transportation by air; and international air 
law. The drafting and promulgation of 
international Conventions are naturally 
under the last named category, and come 
under the jurisdiction of the ICAO Legal 
Committee. This Committee, among other 
things, is presently considering revisions of 
the drafts of the very successful Warsaw 
Convention and of the Rome Convention, 
which to date has been a complete failure 
so far as adherence is concerned.” Since 
the Warsaw Convention is already in force 
M most major nations of the North Amer- 
ican and European continents, preference 
is being given to the revision of the Rome 
Convention, presumably in the hope of 
making it acceptable to enough nations to 
make it of some value. Largely because 


of our own U. S. A. policy and influence, 
this objective appears far from _ being 
achieved. 

The ICAO Legal Committee met in Ta- 
ormina, Italy, in January, 1950 and is pre- 
pared to recommend to the General As- 
sembly of ICAO, which meets in Montreal 
May 30, 1950, the final draft of its sug- 
gested revision of Rome Convention.” The 
following brief summary of some of the 
provisions of this proposed draft would ap- 
pear to make it completely unacceptable in 
the light of our established principles of 
American law and justice: 

(1) Unwarranted invasion of the sover- 
eign rights of individual states to control 
the remedy, with respect to torts commit- 
ted within any such state, which is avail- 
able to the citizens of that state. This is a 
local, not an international, matter. 

(2) Discriminates against aviation since 
U. S. A. law does not impose similar lia- 
bility on other competing forms of trans- 
portation. 

(3) Absolute liability, which is generally 
repugnant to established U. S. A. law, is 
imposed upon aviation without the com- 
pensation of a reasonable limit to the 
amount of damages for the liability so arbi- 
trarily imposed. Such liability is not ordi- 
narily imposed by U. S. A. law on other 
competing forms of transportation. 

(4) Sets two limits of liability, both of 
which are so high as to be of little value ex- 
cept in case of a major catastrophe and pro- 
vides an escape from any limit at all. The 
existing Rome Convention maximum limit 
is 2,000,000 gold francs. The proposed draft 
triples that limit, making the maximum ab- 
solute liability 6,000,000 francs (400,000 U. 
S. currency) regardless of any fault what- 
ever on the part of the airline and again 
triples that triple limit (to about $1,200,- 
000 U. S. currency) if negligence or any 
wrongful act is proven. If a deliberate act 
or omission, done with intent to cause 
damage is proven, liability is unlimited. 

(5) There is no limit on injury or death 
of an individual—only the maximum limit 
applies to “any one incident.” If a large 
plane kills or injures only one or a few 
persons, without extensive property dam- 
age (which would likely be the case 999 
out of 1,000 times) the limit is so high as 
to offer little or no protection, especially 
if it is possible to prove any negligence 
whatever. 

(6) The liability and limits provided by 
this draft are not declared to cover all lia- 
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bility—only the liability of the “operator” 
is specified. This could and possibly does 
mean that the operators’ agents—pilots, etc. 
—could be sued under the laws of any court 
that would accept jurisdiction and that 
such liability would be without limit. This 
may mean little to other nations but in the 
U. S. A. the operator protects his employees 
and probably could not operate unless he 
did so. A law dealing with only part of 
the liability involved is worthless. 


(7) This draft does not protect or affect 
the liability of an operator while flying 
over the territory of his own nation. This 
means that the U. S. A. airlines would be 
totally without the protection (if any) of 
the Convention for accidents in the U. S. 
A. (where we have unlimited liability and 
supposedly higher verdicts) whereas com- 
peting foreign airlines would enjoy such 
protection in the U. S. A. as the Conven- 
tion affords. 


(8) No defense whatever (other than the 
practically impossible contributory negli- 
gence of the person on the surface), is per- 
mitted to avoid the absolute liability pro- 
vision. Even in cases like several recent in- 
stances, where a military plane flew into 
and destroyed airliners which were com- 
pletely without fault, or a third party places 
a bomb aboard a plane, liability would 
still be imposed. The final result is that 
although the air carrier is engaged in a 
legitimate operation declared by Congress 
to be in the public interest” and using the 
air which has been legally declared to be a 
public highway” he is made the insurer of 
any personal or property damage in con- 
nection with his flight—regardless of fault 
and for excessive amounts and in direct 
conflict with established American law.” 

(9) The Convention contains ambigu- 
ities which will provide a fertile and costly 
field for litigation. 

This Report is being written in April 
and by the time of our annual meeting at 
White Sulphur Springs in July, the re- 
sults of the ICAO Montreal meeting may 
be known. At this time, it is the hope of 
this Committee that the draft will be rec- 
ommitted to the Legal Committee for 
further study in order that it may be more 
of a compromise than an abject surrender 
of American principles of law and justice. 

The ICAO Legal Committee will also 
consider another draft of the Warsaw 


Convention but it is not expected that a 
final draft will be agreed upon during the 
June, 1950 session of the Legal Committee 
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(held concurrently with the Assembly) in 
Montreal. 

While there have been a number of jp- 
teresting decisions involving aviation dur- 
ing the year, there has been nothing chang. 
ing the generally established law. There 
has, however, been a development that may 
be of practical interest to the practicing 
lawyer. 

This involves baggage and the general 
effect of published tariff on the liability 
of airlines. Some years ago, the attention 
of the Association was directed to the Jones 
us. Northwest Airlines case." Washington 
Supreme Court, April 17, 1945. While this 
involved a suit for damages based on the 
cancellation of a flight, the important point 
was whether or not the passenger was 
bound by the provisions of tariff rules and 
regulations filed with the Civil Aeronau- 
tics Board under the Civil Aeronautics 
Law of 1938. The passenger was given a 
ticket which had printed on it “Sold sub- 
ject to tariff regulations.” No other notice 
was given the passenger as to the content 
of those regulations but copies of the tariff 
are kept in all ticket offices of the air- 
lines. The Court held in the Jones case 
that the plaintiff bought his ticket subject 
to the carrier’s tariff regulations and that 
the plaintiff was charged with notice of 
such regulations—any conflicting agree- 
ments with the employees of the airlines 
being unlawful and void. 

There are many instances in which the 
right of action of the passenger is con- 
trolled by these tariff regulations. For in- 
stance, the time in which written notice 
of a claim must be filed. The Wilhelmy 
vs. Northwest Airlines case,” U. S. District 
Court, Washington, September 8, 1949, in- 
volved a suit for negligent injury to a pas- 
senger’s ear and throat. The ticket given 
the passenger contained the statement 
“Sold subject to tariff regulations” and 
there was a regulation duly filed with the 
CAB which provided that no action can 
be maintained for personal injury unless 
written notice of claim had been presented 
within thirty days after the occurrence of 
the injury and the action commenced with- 
in one year. The Court held, in granting 
the defendant’s motion for summary 
judgment that the statement, “Sold subject 
to tariff regulations” was sufficient notice 
in the passenger ticket of the time-limiting 
provisions contained in the tariff regula- 
tions and that such a limitation was valid 
and binding upon the passenger. 
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Another case, like the Jones case, was 
Mack vs. Eastern Air Lines,” U. S. District 
Court, Massachusetts, June 2, 1949. The 
flight was cancelled and suit brought for 
damages because of delay. The court grant- 
ed the defendant’s motion for summary 
judgment, holding that the contractual ob- 
ligation between air carriers and passengers 
are covered by the Civil Aeronautics Act 
and not by common law or other statute. 
Therefore, where the act provides that the 
contracts of carriage shall correspond to 
tariffs published by the air carriers and 
filed with the CAB, rules providing that 
the carrier shall not be liable for changing 
the schedule of any flight with or without 
notice to the passengers are binding on the 
passenger as a matter of law. 

Another case, Lichten vs. Eastern Air 
Lines, 24 U. S. District Court, Southern 
District of New York, December 12, 1949, 
involved a baggage claim in which one 
piece of baggage was misdirected and upon 
later delivery plaintiff brought suit for 
$3,187.95, representing the value of jewelry 
alleged to be missing from the bag when 
finally recovered. The tariffs duly filed 
with the CAB in accordance with law, ex- 
cluded liability for loss of or damage to 
jewelry and other named articles which 
were to be carried at the risk of the pas- 
senger and limited liability for loss of ac- 
cepted articles of baggage to $100, unless 
a higher valuation had been declared at 
the time of checking the baggage and an 
additional charge paid. The court granted 
the defendant’s motion for summary judg- 
ment as a matter of law on the ground that 
the tariff rules are a part of the contract 
of carriage and binding upon the parties. 

Another case, Radinsky vs. Western Air 
Lines, District Court, City and County of 
Denver, is so recent that no citation can yet 


be given. This case involved the loss of a . 


suitcase left with the defandant for a few 
days on the baggage check under which it 
was transported from Salt Lake City to 
Los Angeles. The bag had disappeared 
when the passenger presented his baggage 
check and suit was brought for several 
times the liability limitation of $100 pro- 
vided by the tariff for the loss of the bag 
and its contents. The liability of the car- 
rier was confined to $100 on the grounds 
that the ticket contained a notice that it 
was “Sold subject to tariff regulations” and 
the tariff regulations provided that liability 
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would be presumed not to be over $100 
unless a higher valuation was given at the 
time the bag was checked and an addition- 
al sum paid. 

Respectfully submitted, 

George W. Orr, Chairman 

Payne Karr 

Hal C. Thurman 

Leslie P. Beard 

W. Harold Rutherford 

E. Smythe Gambrell 

Wilder Lucas 

Paul J. McGough 

Pinckney L. Cain 

Henry M. Boss 

T. J. Healy 

Lowell White 

John J. Wicker, Jr. 

H. L. Smith 

Forrest Arthur Betts 

Charles Cook Howell, Jr. 

W. Percy McDonald 

Hugh D. Combs 

Thomas Benjamin Gay 

Alvin R. Christovich 

David S. Nixon 

John L. Barton, Ex-Officio 
FOOTNOTES: 

1. CCH Aviation Law Reports, Section No. 
27,040. 

- 49 Stat. 3000 (1934); 1934 USAvR 239. 

. 1933 USAvR 284; 47 Treaty Information Bul- 
letin 27. Only Belgium, Brazil, Guatemala, 
Roumania and Spain are adherents. 

. 1933 USAvR 293. Only ratified by Spain, 
Germany, Roumania, Italy, Belgium, Hun- 
gary, Poland, Netherlands, Brazil, Denmark, 
Norway, Guatemala and Sweden. 


5. Blue sheets, 1948 USAvR following p. 600. 
6. Art. 1, (2); 7. Art. 17; 8. Art. 20, (1); 9. Art. 
0 

1 


vo nO 


— 


20 (2); 

. Art. 22 (1), (2), (3), (4). 10a. Art. 25. 

. Art. 29; 12. Orr, Feb. 1950 Insurance Law 
Journal, 94. 

13. Convention on International Civil Aviation, 
1945 USAvR 207. 

14. 1949 USAvR Blue pages. 

15. 1947 USAVR 249 (ICAO Agreement with the 
United Nations) ; 1947 USAvR 259 (Pertinent 
United Nations provisions) . 

16. See Note 3 supra. 

17. DOC 6028 LC/125 31-1-50. 

18. Civil Aeronautics Act of 1938, 49US Code 401. 

19. Causby vs. U. S. 329US 256. 

20. Allison vs. Standard Airlines 1930 USAvR 
292 follows a long line of well established de- 
cisions when U S. District Court held: “A 
carrier is not the insurer of the safety of its 
passengers and is not bound absolutely and 
in all events to carry them safely.” 

21. 1945 USAvR 57; 157 P. 2nd 728; 1 Avi. 1272. 

22. 86 Fed. Supp. 565. 

23. 87 Fed. Supp. 113; 2 Avi. 15002. 

24. 87 Fed. Supp. 691; 2 Avi. 15098. 
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Report Of The Casualty Committee 


OUR Casualty Committee had two 

meetings, a large and well attended 
meeting toward the end of the Bretton 
Woods meeting of the Association and a 
much smaller meeting during the annual 
meeting of the American Bar Association 
at St. Louis, attended by most members of 
the Committee who were in the city. At 
the Bretton Woods meeting it was de- 
termined to give attention to (1) Products 
Liability litigation and (2) Medical Mal- 
practice litigation. After study of the Prod- 
ucts Liability subject, it was decided to 
limit work this year to the question of 
Products Liability Litigation under the 
Uniform Sales Act. Some work was done 
on the subject of Malpractice, but it was 
found impossible to complete a report on 
that subject. It is, however, deemed emi- 
nently worthy of further study by this 
Committee, should this Committee as con- 
stituted in the future decide to pursue it. 
Our Products Liability Report follows. 


Products Liability Litigation Under 
The Uniform Sales Act 


The continually growing volume of pro- 
ucts liability litigation* has made insur- 
ance against this type of hazard an import- 
ant element of the business of many cas- 
ualty companies. The fact that 35 states, 
the District of Columbia and Hawaii have 
enacted and now have in effect The Uni- 
form Sales Act renders it timely to con- 
sider the applicability of this act to claims 
in this field. 

The more pertinent portions of the Act 
are Sections 12, 15, 16, 49 and 69 (3). 

The first state to adopt this uniform act 
was Arizona (Laws 1907, Chapter 99). 
Long prior to the formulation and first 
enactment of this statute, products liability 
litigation had been maintained at common 
law in tort (a) upon deceit, and (b) upon 
negligence. As early as the latter half of 
the eighteenth century the action of as- 
sumpsit, under the theory of implied war- 
ranty, began to be resorted to in England. 
At the time of the formulation of the Uni- 
form Sales Act there were large numbers of 
decisions in products liability cases under 
all three of the theories of recovery just 
noted. The Uniform Sales Act is, in its 
substantive products liability phases, an 
attempt, in general, to state and codify 
common law principles. 


Substantive Provisions 
Section 12 of the Act relates to express 
warranties and reads as follows: 


“Any affirmation of fact or any prom- 
ise by the seller relating to the goods js 
an express warranty, if the natural ten. 
dency of such affirmation or promise js 
to induce .the buyer to purchase the 
goods, and if the buyer purchases the 
goods relying thereon. No affirmation of 
the value of the goods, nor any statement 
purporting to be a statement of the sel- 
ler’s opinion only shall be construed as a 
warranty.” 


Under this section of the Act, the courts 
have defined a “warranty” to be statement 
of fact relating to the goods sold. 

Fraudulent representations, as distin- 
guished from warranties, are statements 
antecedent to the sale made as an induce- 
ment to the contract, while a warranty is 
a part of the contract of sale. 


Rutherford v. Standard Engineering 
Corp., (1948), 88 Cal. App. 554, 199 P. 
(2d) 354. 


Statements made after the sale are not 
warranties which relate back to the date 
of the sale. 


Maurice C. Smith Co. v. Fisher Plas- 
tics Corp., (1948, D. C. Mass.), 76 F. 
Supp. 641. 


Privity of contract between the parties 
is essential before there may be a recovery 
from the seller. 


Bendix Home Appliances v. Radio 
Accessories Co., (1942, Neb.), 129 F. (2d) 
177. 

General Home Imp. Co. v. American 
Ladder Co., (1947, N. J.), 56 A. (2d) 116. 


An exception to the foregoing rule has 
been made by some courts where the article 
of sale was food, beverage, medicine and 
medical supplies. 


Lindroth v. Walgreen Co., (1946), 329 
Ill. App. 105, 67 N. E. (2d) 595. 


Puffing and sales talk is an expression of 
opinion which is not a warranty. 


*See footnote. 





Prio 
some | 
betwee 
a selle 
vious]; 


July, 1950 INSURANCE COUNSEL JOURNAL Page 331 


Wedding v. Duncan, (1949), 310 Ky. 
374, 220 S. W. (2d) 564. 


Section 15 of the Act reads in part as fol- 
lows: 


“Subject to the provisions of this act 
and of any statute in that behalf, there 
is no implied warranty or condition as 
to the quality or fitness for any par- 
ticular purpose of goods supplied under 
a contract to sell or a sale, except as 
follows: 


(1) Where the buyer, expressly or by 
implication, makes known to the 
seller the particular purpose for 
which the goods are required, and 
it appears that the buyer relies on 
the seller’s skill or judgment 
(whether he be the grower or 
manufacturer or not), there is an 
implied warranty that the goods 
shall be reasonably fit for such 
purposes. 


(2) Where the goods are bought by de- 
scription from a seller who deals 
in goods of that description 
(whether he be the grower or 
manufacturer or not), there is an 
implied warranty that the goods 
shall be of merchantable quality.” 


Prior to the enactment of this statute 
some of the states involved distinguished 
between the seller who was a producer and 
a seller who was a dealer, but the Act ob- 
viously abolishes this distinction: 


Keenan v. Cherry, (1925), 47 R. I. 125, 
131 A. 309. 

Luria v. Klaff, (1921), 1389 Md. 586, 
115 A. 849. 

Griffin v. Metal Product Co., (1919), 
264 Pa. St. 254, 107 A. 713. 

Foley v. Liggett & Myers Tobacco Co., 
(1939), 136 Misc. 468, 241 N. Y. S. 233. 

Majestic Coal Co. v. Bush, (1918), 171 
N. Y. S. 622. 

Wasserstrom v. Cohen, (1915), 165 
App. Div. 171, 150 N. Y. S. 638. 

G. B. Shearer Co. v. Kakoulis, (1913), 
144 N. Y. S. 1077. 

Rinaldi v. Mohican Co., (1918), 225 
N. Y. 70, 121 N. E. 471. 

Ward v. Valker, (1920), 44 N. D. 598, 
176 N. W. 129. 


The section also widens, in some states, 
the scope of implied warranties: 


Sampson v. Frank F. Pels Co., (1922), 
199 App. Div. 854, 192 N. Y. S. 538. 
Keenan v. Cherry, supra. 
Ward v. Valker, supra. 
Larson v. Farmers’ Warehouse Co., 
(1931), 161 Wash. 640, 297 P. 753. 


It is not, of course, necessary that the 
seller, on his part, intend any warranty. 


Singer v. Zabelin, (1940), 24 N. Y. S. 
(2d) 962. 


The rule of privity has not been abol- 
ished by this section; the imposed warranty 
does not run with the goods and is not 
available to a sub-buyer: 


Pelletier v. DuPont, (1925), 124 Me. 
269, 128 A. 186, 39 ALR 972. 

Howson v. Foster Beef Co., (1935), 87 
N. H. 200, 177 A. 656. 

Rachlin v. Libbey-Owens-Ford Glass 
Co., (1938, C. C. A. 2d), 96 F. (2d) 597. 

Smith v. Salem Coca-Cola Bottling Co., 
(1942), 92 N. H. 97, 25 A. (2d) 125. 

Kurriss v. Conrad & Co., (1943), 312 
Mass. 670, 46 N. E. (2d) 12. 

Dobbin v. Pacific Coast Coal Co., 
(1946), 25 Wash, (2d) 190, 170 P. (2d) 
642. 


An exception has been recognized, in 
some jurisdictions to this general rule re- 
quiring privity of contract between the par- 
ties in actions for breach of warranty in 
cases involving the sale of foodstuffs, medi- 
cines and beverages. 


Bahlman v. Hudson Motor Car Co., 
(1939), 290 Mich. 683, 288 N. W. 309. 

Lindroth v. Walgreen Co., (1946), 329 
Ill. App. 105, 67 N. E. (2d) 595. 

Welter v. Bowman Dairy Co., (1943), 
318 Ill. App. 305, 47 N. E. (2d) 739. 

Cassini v. Curtis Candy Co., (1934), 
113 N. J. L. 91, 172 A. 519. 

Patargias v. Coca-Cola Bottling Co., 
(1947), 332 Ill. App. 117, 74 N. E. (2d) 
162. 

Ward Baking Co. v. Trizzino, (1928), 
27 Ohio App. 475, 161 N. E. 557. 

Vaccarezza v. Sanguinetti, (1945), 71 
Cal. App. (2d) 687, 163 P. (2d) 470. 

Helms v. General Baking Co., (1942, 
Mo. App.), 164 S. W. (2d) 150. 

Baxter v. Ford Motor Co., (1932), 168 
Wash. 456, 12 P. (2d) 409, 15 P. (2d) 
1118. 

Coca-Cola Bottling Works v. Simpson, 
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(1930), 158 Miss. 390, 130 So. 479, 72 A. 
L. R. 143. 

Decker & Sons v. Capps, (1942), 139 
Tex. 609, 164 S. W. (2d) 828, 142 A. L. 
R. 1479. 

Maunsz v. Macwhyte Co., (1946, C. C. 
A. 3rd), 55 F. (2d) 445. 

Davis v. Van Camp Packing Co., 
(1920), 189 Ia. 775, 176 N. W. 382. 

Berger v. Standard Oil Co., (1907), 126 
Ky. 155, 103 S. W. 245. 

Carter v. Yardley & Co., (1946), 319 
Mass. 92, 64 N. E. (2d) 693. 

Nelson v. West Coast Dairy Co., 
(1940), 5 Wash. (2d) 284, 105 P. (2d) 76. 

Contra: Blythe v. Camp Mfg. Co., 

(1945), 183 Va. 432, 32 S. E. (2d) 659. 


The implied warranty of fitness and the 
implied warranty of merchantability are, 
of course, not identical. The warranty of 
marchantability implies that the goods are 
reasonably fit for the general purpose for 
which they are sold. The warranty of fit- 
ness is to the effect that they are suitable 
for the special purpose of the buyer. 


Dunbar, Bros. Co. v. Iron-Steel Mfg. 
Co., (1928, C. C. A. 2d), 23 F. (2d) 416. 

Sperry Flour Co. v. DeMoss, (1933), 
141 Ore. 440, 18 P. (2d) 242. 


The parties may, of course, contract 
against the implied warranties otherwise 
imposed by the act: 


Alex J. Mandl, Inc. v. San Roman, 
(1948, C. C. A. 7th), 170 F. (2d) 839. 


In some jurisdictions the injured per- 
son may not join a count in tort and con- 
tract for breach of warranty and must elect 
on which count to go to the jury. 


Minutilla v. Providence Ice Cream Co., 
(1929), 50 R. I. 43, 144 A. 884. 


Section 16 of the Act reads in part as 
follows: 

“In the case of a contract to sell or a 
sale by sample: 

“(a) There is an implied warranty 
that the bulk shall correspond with the 
sample in quality. 

“(b) There is an implied warranty 
that the buyer shall have a reasonable 
opportunity of comparing the bulk with 
the sample, except so far as otherwise 
provided in Section 47 (3). 

7 ©) If the seller is a dealer in goods 
of that kind, there is an implied war- 
ranty that the goods shall be free from 


any defect rendering them unmerchant- 
able which would not be apparent on rea- 
sonable examination of the sample.” 


It has been held that in the case of sales 
by sample there are no implied warranties 
except those enumerated in the act: 


Nethoff-Schultze Grocer Co. v. Gross, 
(1923), 205 App. Div. 67, 199 N. Y. §. 
196, affirmed, 237 N. Y. 509, 143 N, 
E. 722. 


The very word “sample” implies, of 


course, that the goods are in esse, that the ° 


sample is taken from the bulk and that the 
latter is equal to the sample: 


Loenberg v. Block, (1913), 140 N. Y. 
S. 375. 
See also: 

Grass v. Steinberg, (1947), 331 Ill. App. 
378, 73 N. E. (2d) 331. 

Frost v. Van Cleef (1937), 291 Ill. App. 
363, 9 N. E. (2d) 977. 


It is not enough that the goods be gen- 
erally like the sample if there are latent 
differences: 


Laganus Shoe Mfg. Co. v. Sharood, 
(1928), 173 Minn. 535, 217 N. W. 941. 


Procedural Provisions 
The Act also provides that upon a 
breach of warranty, the injured party must 
meet certain conditions before an action 
may be brought to recover damages. 


Section 49 of the Act provides: 

“In the absence of express or implied 
agreement of the parties, acceptance of 
the goods by the buyer shall not dis- 
charge the seller from liability in dam- 
ages or other legal remedy for breach of 
any promise or warranty in the contract 
to sell or the sale. But, if, after accept- 
ance of the goods, the buyer fails to give 
notice to the seller of the breach of any 
promise or warranty within a reasonable 
time after the buyer knows, or ought to 
know of such breach, the seller shall not 
be liable therefor.” 

Section 69 (3) of the Act provides: 

“Where the goods have been delivered 
to the buyer, he cannot rescind the sale if 
he knew of the breach of warranty when 
he accepted the goods, or if he fails to 
notify the seller within a reasonable time 
of the election to rescind, * * *.” 


The purpose of the notice is to protect 
the seller against belated claims for dam- 
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ages when no investigation could be made 
to determine whether goods were defective 
as charged by the buyer. 


Columbia Axle Co. v. American Auto- 
mobile Ins. Co., (1933, C. C. A. 6th), 63 
F. (2d) 206. 

Howard v. Cowell Coca-Cola Bottling 
Co., (1948), 322 Mass. 456, 78 N. E. (2d) 
Je 

Truslow etc. v. Diamond Bottling 
Corp., (1930), 112 Conn. 181, 151 A. 492. 

Whitfield v. Jessup, (1948), 31 Cal. 
(2d) 826, 193 P. (2d) 1. 

Howard-Cooper Corp. v. Umpqua 
Dredging & Const. Co., (1934), 148 Or. 
582, 36 P. (2d) 590. 

Guthrie v. J. J. Newberry Co., (1937), 
297 Mass. 245, 8 N. E. (2d) 774. 

U. S. v. Whitin Mach. Works, (1948, 
D. C. Mass.), 79 F. Supp. 351. 

Maggioros v. Edson, (1917), 164 N. Y. 
S. 377. 

Wildman Mfg. Co. v. Davenport Hos- 
iery Mills, (1923), 147 Tenn. 551, 249 S. 
W. 984. 

Tegen v. Chapin, (1922), 176 Wis. 
410, 187 N. W. 185. 


Notice Is A Condition Precedent 
The notice required to be given is a con- 
dition which must be performed within a 
reasonable time. It is not in the nature of 
a statute of limitation, but is a condition 
precedent. 


Simonz v. Brockman, (1946), 249 Wis. 
50, 23 N. W. (2d) 464. 

Marsh Wood Products Co. v. Babcock 
etc. Co., (1932), 207 Wis. 209, 240 N. W. 
392. 

U. §. Maxwell v. So. Oregon Gas Co., 
(1938), 158 Ore. 168, 74 P. (2d) 594. 

Form of Notice: 

The statute does not require any par- 
ticular form of notice. It must notify the 
seller of (1) breach of warranty, (2) result- 
ing damage, (3) that purchaser is making 
claim for damages. 


Columbia Axle Co. v. Am. Auto Ins. 
Co., (1933, C. C. A. 6th), 63 F. (2d) 206. 
Howard v. Cowell Coca-Cola Bottling 
Co., (1948), 322 Mass. 456, 78 N. E. (2d) 


/ 


‘ Salsberg v. Spero, (1919), 175 N. Y. S. 
39. 

Whitfield v. Jessup, (1948), 31 Cal. 
(2d) 826, 193 P. (2d) 1. 

Hazelton v. First National Stores, 
(1937), 88 N. H. 409, 190 A. 280. 


Johnson v. Kanavos, (1937), 296 Mass. 
373, 6 N. E. (2d) 434. 

Ace Engineering Co. v. West Bend 
Malting Co., (1943), 244 Wis. 91, 11 N. 
W. (2d) 627. 

U. S. v. Whitlin Mach. Works, (1948, 
D. C. Mass.), 79 F. Supp. 351. 

Nashua River Paper Co. v. Lindsay, 
(1924), 249 Mass. 365, 144 N. E. 224. 

Texas Motorcoaches v. A. C. F. Motors 
Co., (1946, C. C. A. 6th), 154 F. (2d) 91. 

American Mfg. Co. v. U. S. Shipping 
Board etc., (1925, C. C. A. 2d), 7 F. (2d) 
565. 

Bodek v. Avarch, (1929), 297 Pa. 225, 
146 A. 546. 

To Whom Notice Must Be Given 
The notice must be given to the seller. 

In several cases it was held that notice to 
the agent was sufficient. 


Superior Steel & Wire Co. v. Sabel, 
(1937), 124 Pa. Super. 341, 188 A. 398. 

W. H. Bintz Co. v. Mueggler, (1945), 
65 Idaho 760, 154 P. (2d) 513. 


Where the contract of sale required no- 
tice to be given by registered mail to seller, 
notice to agent was held to be insufficient. 


Advance-Rumely Thresher Co. v. 
Stohl, (1929), 75 Utah 124, 283 P. 731. 


Waiver Of Notice 


There are few cases upon this question. 
It would appear that the conduct of the 
seller might be such as to amount to a 
waiver of notice. 


Columbia Axle Co. v. Am. Auto Ins. 
Co., (1933, C. C. A. 6th), 63 F. (2d) 206. 

Socony Burner Corp. v. Ashton, (1934), 
54 R. I. 302, 172 A. 822. 

Becker Roofing Co. v. Pike, (1935), 
230 Ala. 289, 160 So. 692. 


Knowledge of seller of breach of war- 
ranty does not waive notice. 


Simonz v. Brockman, (1946), 249 Wis. 
50, 23 N. W. (2d) 464. 


Contract Provisions As To Notice 
Will Be Upheld 


If the parties have, by contract, fixed the 
time within which notice must be given in 
the event of breach of warranty, it will be 
enforced by the court. 


Truscon Steel Co. v. Fuhrmann & 
Schmidt Brewing Co., (1937), 327 Pa. 10, 
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192 A. 679. 

Schaefer v. Fiedler, (1945), 116 Ind. 
App. 226, 63 N. E. (2d) 310. 

Whitaker v. Cannon Mills Co., (1945), 
132 Conn. 434, 45 A. (2d) 120. 


Commencement Of Period When Notice 
Must Be Given 


Notice must be given when buyer has no- 
tice of defect constituting breach of war- 
ranty. 


E. O. Painter Fertilizer Co. v. Kil-Tone 
Co., (1928), 103 N. J. L. 109, 143 A. 332. 

Ackerman v. A. Levy & J. Zentner Co., 
(1935), 7 Cal. App. (2d) 23, 45 P. (2d) 
386. 

Tomita v. Johnson, (1930), 49 Idaho 
643, 290 Pac. 395. 

Wright v. General Carbonic Co., 
(1921), 271 Pa. 332, 114 A. 517. 

Schaefer v. Fiedler, (1945), 116 Ind. 
App. 226, 63 N. E. (2d) 310. 

Elkus Co. v. Voeckel, (1925), 27 Ariz. 
332, 233 P. 57. 


Where the goods were resold, notice 
must be given by original buyer within a 
reasonable time after he has knowledge of 
defect from second purchaser. 


Lincoln v. Croll, (1924), 248 Mass. 232, 
142 N. E. 820. 

Schram v. Guttenburg, (1923), 198 N. 
Y. S. 209. 

Bodek v. Aorock, (1929), 297 Pa. 225, 
146 A. 456. 

Superior Steel & Wire Co. v. Sobel, 
(1937), 124 Pa. Super. 341, 188 A. 398. 


Delay In Giving Notice Unreasonable 
As Matier Of Law 


Where there is no dispute as to the facts 
relating to notice, the court, may hold the 
notice to have been given beyond a reason- 
able time. 


Baum v. Murray, (1945), 23 Wash. 
(2d) 890, 162 P. (2d) 801. 

Bruns v. Jordan Marsh Co., (1940), 
305 Mass. 437, 26 N. E. (2d) 368. 

Timmins v. F. N. Joslin Co., (1939), 
303 Mass. 540, 22 N. E. (2d) 76. 

Lewis v. Conrad & Co., (1942), 311 
Mass. 541, 42 N. E. (2d) 732. 

Lumbermens Mut. Cas. Co. v. S. Mor- 
gan Smith Co., (1947), 251 Wis..218, 28 
N. W. (2d) 343. 

Tripp v. Renhard, (1948), Ore. 200 P. 
(2d) 644. 
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Mayflower Sales Co. v. Frazier, (1945), 
325 Ill. App. 314, 60 N. E. (2d) 123. 

U. S. Gypsum Co. v. Birdsboro Steel 
Foundry & Mach. Co., (1947), 355 Pa. 
653, 50 A. (2d) 666. 

Ruggles v. Buffalo Foundry etc. Co., 
(1928), 27 F. (2d) 234. 


Where minds might differ as to reason- 
ableness of time within which notice was 
given, it is a mixed question of fact and 
law. 


Whitfield et al v. Jessup et al., (1948), 
$1 Cal. (2d) 826, 193 P. (2d) 1. 

Swisher v. Miami Motors, et al., (1947, 
Ohio), 72 N. E. (2d) 682. 

Baum v. Murray, (1945, Wash.), 162 
P. (2d) 801. 

Bleyhl, et al, v. Tea Garden Products 
Co., (1948, Wash.), 191 P. (2d) 851. 

Black v. Eastern Machine Screw Corp., 
(1922), 281 Fed. 777. 

Brown v. Standard Hide Co., (1930), 
301 Pa. 543, 152 A. 557. 

Sapiente v. Waltuch, 
Conn. 224, 15 A. (2d) 417. 


(1940), 127 


SUMMARY: 


In jurisdictions where it is in effect the 
provisions of The Uniform Sales Act above 
referred to must be considered in each prod- 
ucts liability case. Sections 12, 15 and 16 
of the Act are substantially legislative ex- 
pressions of the common law relating to ex- 
press and implied warranties. The buyer 
may have a cause of action against the 
seller for damages, if there has been a 
breach of a warranty imposed upon the 
seller by the provisions of the Act. Be. 
fore such action may be brought, the buyer 
must comply with Sections 49 and 69 (3). 
These sections of the Act require that no- 
tice of claim for damages resulting from 
breach of warranty be given within a rea- 
sonable time. Failure to give such notice 
will defeat the claim. The notice need not 
be in any given form, but must inform the 
seller of the nature of the claim, the date 
upon which it arose, and that buyer is 
demanding damages. The giving of notice 
is a condition precedent to suit, which must 
be alleged and proved. 

Stanley C. Morris, Chairman 
John L. Barton 

Palmer Benson 

L. Denman Moody 

R. Kenneth Lewis 

Myrl F. Priest 
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Royce G. Rowe 
Charles P. Gould 
Joseph Hinshaw 
Herbert F. Dimond 
Joseph B. Beach 
Hugh E. Reynolds 
Sanford M. Chilcote 
David F. Maxwell 
George E. Heneghan 
Philip C. Sterry 
William H. McClendon, Jr. 
James J. McGuirk 
Lionel P. Kristeller 
Milton L. Baier 

Paul N. Higinbothom 
Richard C. Masters 
G. L. Reeves 

Ray Murphy 

Gay Gleason 

Wayne Ely, Ex-Officio 


Footnotes: 


1. The American Canners Association, 
for example, .reports products liability 
claims against its members as follows: 
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Claims Suits 

Asserted Filed 

_ 151 5 

. 2025 352 
1909 264 
2189 260 

_ 2174 259 


1923 _ 

 —_— 

1937 . 

1938 

1939 . 

, eae 

_, aaa 

1942 

1944 _. 

SS ee 

__ SRS 

1948 ___ 

1949 _ 

2. Two members of this committee have 
previously written on the subject of prod- 
ucts liability: ‘Handling Food Products 
Liability Cases,” by James M. Guiher and 
Stanley C. Morris, 1 Food Drug Cosmetic 
Law Quarterly 109; “Products Liability 
Claims,” by Hugh E. Reynolds, 17 Insur- 
ance Counsel Journal 151. 


Report Of Financial Responsibility Laws Committee 


HE most important recent develop- 

ment in the general field of automo- 
bile financial responsibility legislation 
probably is the attention now being given 
to unsatisfied judgment funds. Since 1946, 
the five Canadian provinces of Ontario, 
Manitoba, Alberta, British Columbia and 
Prince Edward Island, and the single state 
of North Dakota in 1947, have put such 
funds into operation. Bills to establish 
similar funds were introduced in the re- 
cently concluded legislative sessions of New 
York and Massachusetts, received serious 
consideration and were referred to interim 
study commissions. It is likely that the 
general legislative year of 1951 will see 
renewed efforts to establish such funds in 
these and other States. 

These unsatisfied judgment funds in gen- 
eral function as follows: They are created 
by motorists paying $1 on application for 
registration or (in Ontario) for operator’s 
license. They are designed to afford an 
assured source, in the absence of any in- 
surance, for the payment of local judg- 
ments for bodily injuries (in Alberta and 
Ontario, for property damage as well), aris- 


ing out of an automobile accident. The 
successful plaintiff may, on proving his in- 
ability to satisfy his judgment from assets 
of the judgment debtor, apply to the fund 
for payment thereof, up to the usual statu- 
tory limits of $5,000/10,000 for bodily in- 
juries and $1,000 for property damage. 
(The fund becomes an assignee of the 
judgment). To be eligible for payment 
from the fund, the judgment must exceed 
$100 ($300 in North Dakota), except in 
Ontario. In Alberta, Manitoba and On- 
tario, the fund is also available in hit and 
run cases. The motoring privileges of the 
judgment debtor stand suspended until 
such time as he reimburses the fund. 

All legislation as to the financial respon- 
sibility of motorists has stemmed from a 
public desire to reduce or eliminate the 
possibility that the victim of an automobile 


‘ accident will, by the financial inability of 


the party at fault to be answerable in legal 
damages, stand uncompensated for his in- 
juries. This legislation has followed these 
three main lines of approach: (1) Compul- 
sory bodily injury liability insurance in 
Massachusetts (1927); (2) the original 
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type of “financial responsibility” law, 
which requires bodily injury and property 
damage liability insurance for the future 
in the event of certain convictions or after 
an unsatisfied judgment, starting with 
Connecticut in 1925; (3) the modern strict 
form of financial responsibility law, which 
further requires the deposit of security (in 
the absence of insurance) to cover the pos- 
sible damages arising out of the past acci- 
dent, starting with New Hampshire in 
1937 

Each of these approaches has effected 
some real increase in the financial respon- 
sibility of motorists generally, whether by 
increasing the insurance in force or other- 
wise. Each has failed, however, to ap- 
proach complete elimination of the prob- 
lem of the uncompensated victim of an 
automobile accident. Even the compul- 
sory insurance plan, which theoretically 
might be expected to achieve a maximum 
of coverage as to locally registered cars, has 
proven in Massachusetts to be no answer 
in cases of hit-and-run drivers, stolen cars 
or the “outlaw” cars which are at large 
after their registration has been revoked. 
The modern strict form of law, as in New 
York, likewise cannot cope with the hit- 
and-run case, and can fare only slightly 
better as to the stolen car. The efforts this 
year to create unsatisfied judgment funds 
in Massachusetts and New York seem to 
reflect this incompleteness of application 
under the present laws of said states. It is 
natural that the idea of the unsatisfied 
judgment fund should have a real appeal 
to those who believe that the dominant 
goal is the complete elimination of un- 
compensated injuries caused by the fi- 
nancially irresponsible motorist. 

For the following reasons, these unsatis- 
fied judgment funds would not appear to 
be necessary in the United States, as a mat- 
ter of their comparative value to present 
day society: 


A. Under the modern “security” type of 
financial responsibility law, the number of 
uninsured cars has progressively decreased 
since its enactment in any State. In New 
York, the number of uninsured cars in- 
volved in accidents was but 8% last Octo- 
ber and November and but 4% last Decem- 
ber. In the great majority of cases involv- 
ing an uninsured motorist, either security 
for the damages has been deposited or re- 
leases have been filed as evidence of a 
private settlement between the parties. 
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Also, such type of law, whether in appli- 
cation to a resident or a non-resident, en- 
courages the motorist to purchase insur- 
ance which will be neeticohhe wherever in 
the United States or Canada he may drive. 
The continued operation of such laws, and 
their continued spread to additional states, 
will increasingly reduce the non-resident 
problem also to much smaller proportions. 
(Massachusetts saw the need of supple- 
menting its compulsory insurance plan by 
enacting in 1945 the “security” type of pro- 
visions as to non-resident defendants). 

B. Of course, no system of legal respon- 
sibility in damages can wholly avoid the 
social problem of the uncompensated in- 
jury. The same tragic social loss is pro- 
duced by accidental death of the family 
bread-winner, whether death was caused 
by a driver financially irresponsible, by a 
hit-and-run driver or by the decedent's 
own negligence. 

C. There is everywhere today a high de- 
gree of application of private insurance 
plans against medical expense, whether 
through the medium of the Blue Cross, 
Blue Shield or otherwise. Further, non- 
occupational disability benefit laws have 
been enacted in California, New York, 
New Jersey and Rhode Island, and other 
populous states may be expected to follow 
suit in the relatively near future. In any 
state having such a law, practically every 
employed person will be entitled to bene- 
fits for injuries sustained in automobile ac- 
cidents. Hence, with every passing year, 
there would appear to be less social need 
than before for an unsatisfied judgment 
fund applicable to automobile accidents. 


D. An average of one claimant for each 
4,000 registered passenger cars has made 
demand for payment of an unsatisfied judg- 
ment from the existing funds, receiving an 


average amount of $2,200. The existing 
funds now total over $1,000,000. Where 
the law establishes a maximum limit for 
the funds (North Dakota, British Co- 
Jumbia and Manitoba), this limit has been 
quickly reached and further assessments 
stopped. The creation of these large 
amounts of idle money would seem dispro- 
portionate to the function served by the 
funds as to the benefits conferred on the 
motoring public. 


In addition to a lack of apparent neces 
sity for unsatisfied judgment funds, the) 
would seem to be undesirable on the fol- 
lowing grounds: 
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]. The insured motorist would be un- 
fairly penalized by being compelled, 
through his contribution to creation of an 
unsatisfied judgment fund, to assure the 
financial responsibility of other motorists. 

2. The existence of such funds well 
might result in reversing the present trend 
of an increase in the number of insured 
cars, as by confusing persons into believ- 
ing that there was less need than before to 
take out or renew automobile liability in- 
surance. Many motorists might believe 
that, by paying the extra fee to make up 
the fund, they were purchasing personal 
protection against judgments. 

3. Prevention of injury is far more im- 
portant to society than’ the securing of 
compensation to the injured person. The 
cause of highway safety is, of course, chief- 
ly served by competent highway and motor 
vehicle administration. However, the mod- 
ern “security” type of law appears in prac- 
tice to have promoted safer driving, evi- 
dently performing a disciplinary function 
as to the small group of motorists which 
is willing to risk suspension rather than 
insure. ‘The attitude mentioned in the pre- 
ceding paragraph would produce some re- 
laxing in driving habits. 

4. The existence of an unsatisfied judg- 
ment fund would tend to further increase 
litigation and thus unduly burden the 
courts. Where insurance is present, it is 
an established fact that only a small frac- 
tion of negligence claims reach the courts, 
the rest being settled without trial or drop- 
ped. Under such funds, the injured party 
would have additional incentive, not to 
seek private settlement, but to gamble on 
litigation which would be rewarded by a 
guaranteed payment of a greater sum. Fur- 
thermore, there might be great possibilities 
lor collusive judgments, which would tend 
to promote the filing of suits in many cases 
where an indirect sharing in the fruits of 
the judgment would seem ample compensa- 
tion for a loss of motoring privileges. 

5. Most important, the very existence of 
an unsatisfied judgment fund is potentially 
a strong factor leading either to a state in- 
surance fund or at least to a compulsory in- 
surance plan. Those motorists whose mo- 
toring privileges stand suspended until 
they have made reimbursement to the fund 
will be certain to cause their “life sen- 
tences,” and the resultant interference with 
their business activities, to be made a matter 
of outcry and political pressure. With the 
injured partly already compensated in dam- 
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ages, and the state apt to be far from ag- 
gressive in seeking reimbursement from its 
poorer citizens, sympathy with the plight 
of the suspended debtor is likely to result 
in a reduction of the term of his suspen- 
sion and in forgiveness of his duty of reim- 
bursement. Such forgiveness would trans- 
form the unsatisfied judgment fund into a 
real insurance fund, and with the increas- 
ed passage of time, the temptation would 
grow to further transform a large and com- 
paratively idle fund to more productive ac- 
tivity as an outright state insurance fund. 
If nothing else, the legislative reaction 
might be one of attempting to prevent fu- 
ture repetition of the uninsured hardship 
cases by the supplementary enactment of 
compulsory insurance legislation. 


It is hoped that the foregoing data and 
analysis will prove of help in enabling the 
Association membership to evaluate the ef- 
fect of this unsatisfied judgment fund legis- 
lation on the economy, morals and general 
welfare of their home states, and on the 
continuance of the insurance business as 
free enterprise. Such legslation appears to 
be functioning satisfactorily in Canada, 
particularly in Ontario. However, with re- 
spect to the somewhat different political 
climate of the United States, the modern 
strict “security’’ type of law might be con- 
sidered to be the best present approach 
to the problem of the uncompensated vic- 
tim of an automobile accident.* 


Respectfully submitted, 
John P. Faude, Chairman 
H. W. Adams 

St. Clair Adams, Jr. 
Thomas J. Agar 
James A. joe ll 
John D. Andrews 
Palmer Benson 

Joseph F. Berry 
Charles E. Bliss 
Herbert L. Bloom 


*NOTE: Specific investigation by those of the 
Committee who reside in states which have the 
“security” type of law corroborates that the en- 
actment of such law (1) obviously had some effect 
on reducing the number and severity of highway 
accidents, (2) increased the percentage of insured 
cars to 80% in two years, and (3) without addi- 
tionally burdening the courts, induced the deposit 
of security for the effecting of private settlements 
in nearly all of the uninsured cases. Thus in Iowa, 
for every 100 reportable accidents there is less than 
one suspension for inability to secure possible dam- 
ages. 
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Edward C. Brewer 
Patrick F. Burke 

Alex Cheek 

Frank M. Cobourn 

L. C. Cox 

Gallitzen A. Farabaugh 
Rex H. Fowler 

John A. Gooch 

Daniel J. Gross 
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Orrin Miller 

J. E. Montague 

A. Frank O’Kelley 

Paul H. Ray 

Richard C. Wagner 

William A. Wickham 

Harvey E. White 

Franklin J. Marryott, ex-officio 


Report Of The Fire And Marine Committee 


HE Fire and Marine Committee of the 

International Association of Insurance 
Counsel was directed by President Lloyd to 
study the effect of atomic energy on the 
fire insurance industry. This problem has 
been a source of concern to fire insurance 
companies for the last few years and their 
concern has been deepened by announce- 
ments with reference to new discoveries 
and developments in the field of atomic 
energy which indicate that bombs of far 
greater destructiveness than those presently 
in existence might be developed and used. 
It is only necessary to call attention to the 
possible development of a hydrogen bomb, 
the potential of which is apparently un- 
limited, to emphasize the seriousness of the 
situation. 

As the result of the concern felt by the 
fire insurance business, the subject was dis- 
cussed with the Atomic Energy Commis- 
sion and a recent announcement has been 
made of the formation of a special commit- 
tee to probe the subject within the limits 
of national security. In general, the an- 
nounced objectives of the committee are: 


1. To obtain information to the ex- 
tent permitted by security on users of 
radio-active isotopes and fissionable ma- 
terials, where the insurance industry has 
an interest. 

2. To learn the special aspects of trans- 
portation and use of radio-active mater- 
ials, both isotopes and fissionable, with 
respect to the rating of risks. 

3. To accomplish wider dissemination 
concerning the special fire risks asso- 
ciated with nuclear energy materials 
and education regarding them among 
the personnel of the insurance industry. 

4. To help develop standards for safe- 
guarding radio-active and fissionable ma- 
terials and the prevention of damage to 


property or injury to persons by such ma- 
terials. 


Representatives of all branches of the 
business have been named to the commit. 
tee and it is anticipated that, as a result 
of its study of the problem, proper steps 
will be taken to protect property against 
fire and explosion hazards associated with 
the use of fissionable material or radio- 
active material. 

From the study which it has been able 


to make, it is the opinion of the Fire and 


Marine Committee that two major prob 
lems face the fire insurance industry as the 
result of the development and use of both 
fissionable material and radio-active ma- 
terials. They are substantially as follows: 


1. It is necessary to establish the de- 
gree to which the United States Govern- 
ment or the Atomic Energy Commission 
will assume responsibility for losses to 
property resulting from explosion or fire 
at properties under the control of the 
Atomic Energy Commission. Some of the 
new installations of the Atomic Energy 
Commission are located in areas of high 
population density, such as the new 
laboratory at Brook Haven on Long Is- 
land and the Argonne laboratory near 
Chicago, Illinois. Although all informa- 
tion so far released would indicate that 
the possibility of an. accidental explo- 
sion or accidental chain reaction involv- 
ing fissionable material is extremely re- 
mote, it would be extremely helpful if 
the exact legal status of the Government 
could be established. Involved in this 
question are possible amendments to the 
McMahon Act and consideration of loss- 
es which result in private plants which 
are doing work under contract for the 
Atomic Energy Commission. 
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2. The liability of fire insurance com- 
panies under both the Standard Fire 
Policy and the Extended Coverage en- 
dorsement for damage which results from 
accidental release of atomic energy in 
peacetime or contamination by radio-ac- 
tive material needs to be clarified. In 
most states the Standard Fire Policy is 
established by statute and it is impossible 
for the insurance companies to make any 
changes in its conditions without legisla- 
tion. —The Extended Coverage endorse- 
ment is, however, subject to modification 
by the companies themselves, although 
when revised it must be filed with the 
various State Insurance Departments for 
their review and approval. It is the Com- 
mittee’s feeling that more information 
is needed before any worthwhile recom- 
mendations can be made with reference 
to desirable modifications of either the 
Standard Fire Policy or the Extended 
Coverage endorsement. 


No study of the entire problem would 
be complete without taking into account 
some consideration of the possible loss or 
damage which might occur in the event 
of an attack upon the United States using 
atomic weapons. Such weapons might be 
employed before the formal outbreak of 
hostilities, and there is a possibility of their 
being used in such a way that there would 
be some question, at least until after inves- 
tigation, as to whether they had been em- 
ployed by a foreign power. In this connec- 
tion, it is worthy of note that a new War 
Exclusion clause has been incorporated in 
the Extended Coverage endorsement on 
the Pacific Coast. This clause denies lia- 
bility in the event of loss caused directly 
or indirectly “by any agent of any such 
government, power, authority or forces, it 
being understood that any discharge, ex- 
plosion or use of any weapon of war em- 
ploying atomic fission or radio-active force 
shall be conclusively presumed to be such 
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a hostile or warlike action by such a gov- 
ernment, power, authority or forces.” 

It is generally conceded that the fire in- 
surance industry cannot accept liability un- 
der its contracts for possible damage done 
as the result of an attack on the United 
States by a foreign power using atomic 
weapons. The amount of possible loss or 
damage in such case is beyond the re- 
sources of the entire industry. 


Your Committee recommends that con- 
tinued study be given to the questions 
which are here discussed, since they are 
of vital importance to both the fire insur- 
ance industry and to the country as a 
whole. 


Respectfully submitted, 
Ambrose B. Kelly, Chairman 
George E. Beechwood 
Donald N. Clausen 
James D. Fellers 
William F. Fitzpatrick 
Howard B. Gist 
Newton Gresham 
Pinkney Grissom 
Samuel Levin 

William B. Mangin 
Frank C. Mann 
Russell H. Matthias 
David I. McAlister 
Reid S. Moule 

Herbert G. Nilles 
James B. Patterson 

M. M. Roberts 

Alfred Rode 
Armistead W. Sapp 
Lee J. Scroggie 
Charles W. Sellers 

R. W. Shackleford 
Deloss P. Shull 

Joseph D. Stecher 
Laurent K. Varnum 
Leslie H. Vogel 

Victor D. Werner 
Edward L. Wright 
Joseph A. Spray, ex-officio. 
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Report Of The Highway Safety Committee 


HE ever increasing carnage from motor 

vehicle accidents on the highways has 
challenged the attention of the National 
Administration. Four years ago the Presi- 
dent of the United States called together 
the first Highway Safety Conference in 
Washington. A full scale Conference was 
again convened in 1949. From year to year 
during the interim, committees appointed 
by the initial conference have met and 
worked unceasingly in all parts of the na- 
tion, exploring and developing means of 
reducing the destruction. The work is car- 
ried on at all levels—municipal, state and 
national. The effort of the Conference has 
been chiefly in the direction of coordina- 
tion and unification of efforts and stand- 
ardization of procedures. Accomplishments 
have been noteworthy, but there is. still 
a tremendous task ahead. President Tru- 
man told the Conference in 1949 that its 
work had aided in saving the lives of eleven 
thousand persons and in preventing injury 
to nearly 400,000 persons. But satisfaction 
over this result is tempered by the Presi- 
dent’s further observation that more than 
twice as many Americans were killed in 
traffic accidents in 1948 as in all of the 
American Forces during the six weeks of 
the Normandy campaign of 1944. 

It is almost axiomatic that a direct rela- 
tionship exists between the rate of motor 
vehicle production and accident exposure. 
As motor vehicle production increases, ac- 
cident frequency likewise increases. Auto- 
mobile production in 1949 surpassed that 
of 1948 by more than 1,200,000 vehicles. 
This increase was reflected by increased 
traffic volume in both rural and urban 
areas. Traffic volume on main rural roads 
during December 1949 was greater by 
8-6/10% than in December 1948; and 
greater by 29-4/10% than the December 
pre-war high of 1941. Traffic volume on 
city streets in December 1949 was 9-2/10% 
above that of December 1948, and greater 
by 32-8/10% than December 1941. 

In other fields of accident prevention, 
accident frequency can be curtailed by re- 
ducing exposure. There is no such easy 
solution to the problem of automobile ac- 
cidents. It must be accepted as a premise 
that automobile production will increase 
rather than diminish in the years to come, 
and unless ways and means are found to 


curtail accident frequency, the harvest of 
death and destruction on the highways will 
be mounting year by year. 

In carrying on their work the Commit. 
tees of the Conference have recognized that 
participation in the local safety programs 
must be on the basis of voluntary coopera- 
tion of state and local units. Attention has 
centered on state laws and municipal ordi. 
nances, accident records, education, traffic 
law enforcement, highway and motor engi- 
neering, public information and _ instruc. 
tion. Each of the Conference Committees 
acts within its own assigned area of effort. 
Out of a vast amount of study and expe. 
rience basic guides and standards have been 
adopted for recommendation to local au- 
thorities. Programs have been revised from 
year to year to conform with lessons learn- 
ed from added experience. This report can 
touch on only a few of the areas of effort. 
Greater detail can be had by a study of the 
1949-50 Inventory and Guide for Action of 
the President’s Highway Safety Conference 
now available for purchase from the Sup- 
erintendent of Documents, United States 
Government Printing Office, Washington, 
D.C. This Committee recommends a study 
of that interesting document to the Associa- 
tion members. 


Laws And Ordinances 


In the field of laws and ordinances the 
primary responsibility for conducting a 
continuing survey of legislation has been 
assumed by the State and Local Officials 
National Highway Safety Committee. As 
all motorists know, the multitude of dil- 
fering motor vehicle laws in force in the 
states and municipalities has long been a 
source of confusion and a hindrance to 
effective traffic control. Uniformity of laws 
and ordinances would bring about increas- 
ed traffic safety, and a more orderly flow 
of traffic. Consequently, the passage of 
statutes and ordinances in conformity with 
the Uniform Vehicle Code and the Model 
Traffic Ordinance was encouraged. The 
Uniform Vehicle Code and the Model 
Traffic Ordinance and revisions thereol 
were drafted by the National Committee 
on Uniform Traffic Laws and Ordinances 
which has heretofore been serving the 
President’s Highway Safety Conference as 
a special committee. This committee has 
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now been admitted to full standing within 
the Conference organization by resolution 
of the Conference Coordinating Commit- 
tee and thus takes its place alongside the 
Federal Committee on Highway Safety, 
the State and Local Officials, National 
Highway Safety Committee and the Nation- 
al Committee for Traffic Safety. 

The overall results during the past year 
have been encouraging. Several states 
heretofore receptive, have adopted one or 
more of the Acts of the Uniform Vehicle 
Code in their entirety. Numerous other 
states, by the slower, piecemeal process, 
have adopted individual sections, follow- 
ing closely the language of the Code. It is 
disappointing, however, that a substantial 
number of bills before the state legislatures 
embodying large parts of the Code have 
failed of passage. Principal attention by 
the states during the past year has been 
directed toward Act 5, that section of the 
Code which deals with rules of the road. 
Here verbatim uniformity is most desir- 
able. Conforming legislation was enacted 
in three new states, Alabama, Oklahoma 
and South Carolina. Utah has brought its 
earlier version of the Act up to date. In 
Arizona the Act failed of passage for the 
third consecutive year and in Iowa efforts 
to write in the latest revisions failed. 

The Model Traffic Ordinance has fared 
somewhat better, a substantial number of 
municipalities having adopted ordinances 
patterned after it during the last year. The 
threat of television installations in auto- 
mobiles engaged the attention of many of 
the legislatures. ‘Twelve states and the Dis- 
trict of Columbia enacted laws to prohibit 
the installation of television screens visible 
to drivers. 

Motor Vehicle Inspection And 
Drivers’ Lic enses 

_No program of traffic accident preven- 
tion is complete without periodic inspec- 
tion of motor vehicles. While legislation 
for periodic vehicle inspection meets with 
general public favor, it is disappointing to 
note that little progress has been made by 
the legislatures in this direction. Periodic 
vehicle inspection legislation was introduc- 
ed in the legislatures of eight states and 
was defeated in all. Thirty-six states still 
have no law for compulsory inspection of 
vehicles. 

The percentage of unsafe vehicle report- 
ed as contributing causes in fatal accidents 
is now almost twice that in 1941. The di- 
lapidated automobile is usually an uninsur- 
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ed automobile. This means that its inno- 
cent victims are without the means of re- 
covering compensation for their injuries. 
Notwithstanding these facts, no state has 
enacted an inspection law since 1939 that 
continues in force today. 

A number of states amended their driv- 
ers’ license laws to conform more closely 
with the Code. One state still has no driver 
licensing law whatever. The President was 
justified in the observation that in many 
states the laws relating to drivers’ licenses 
“are pitifully weak and the procedures for 
driver examinations are scandalous.” 

Accident Reports 

With respect to accident reports, the un- 
satisfactory state of affairs in most states 
and municipalities still continues. Recog- 
nition of the importance of the collection 
and utilization of traffic records as an in- 
tegral part of safety machinery has not yet 
gained sufficiently wide acceptance. Ad- 
vances have been made in the centraliza- 
tion of traffic accident records in a central 
bureau. But there are still a few states 
which have not yet provided for centraliza- 
tion of records. 

Education 

The most gratifying progress in the en- 
tire safety program centers about educa- 
tion. There have been notable increases 
in the number of high schools and elemen- 
tary schools providing safety instructions. 
During the past two years 2,000 additional 
high schools have set up programs provid- 
ing expert driving instructions for students. 
A start was made by one important teach- 
er’s college in providing a program for the 
training of high school teachers for driv- 
ing instruction courses. 

In the elementary schools the emphasis 
has been upon pedestrian and bicycle saf- 
ety programs. School safety patrols were 
largely increased in number and effective- 
ness during the past year, particularly in 
the smaller cities and rural schools. More 
than one-half of the states have now 
adopted programs for transportation of 
children to and from school by school 
busses. ‘he National Committee for Traf- 
fic ‘Training, operating as a subcommittee 
for the National Committee for Traffic 
Safety, centers its efforts on training pro- 
grams for police officers, traffic engineers, 
motor vehicle department examiners and 
others primarily concerned with traffic 
problems. Basic one-year safety courses 
are now conducted at New York Univer- 
sity, at Yale, and at Northwestern Univer- 
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sity. Short courses are also conducted in 
regional areas. Traffic seminars have been 
held at Northwestern University and the 
University of Oklahoma. 


Casualty Insurance Company 
Participation 

Casualty Insurance Companies have as- 
sumed a major responsibility in the nation- 
al highway safety program. The Associa- 
tion of Casualty and Surety Companies has 
given financial aid to a number of institu- 
tions working in the safety field and has 
lent the weight of its support to the work 
of high school driver education and college 
training courses for driving teachers. Dur- 
ing the present year staff representatives 
will conduct institutes and courses in more 
than fifty colleges throughout the nation. 
A text book perpared by the Accident Pre- 
vention Department entitled “Man and 
the Motorcar” has reached a half million 
key persons and has been officially adopted 
by twenty-five of the most important states 
for use in their high schools. Similarly, the 
National Association of Automotive Mu- 
tual Insurance Companies and the Nation- 
al Association of Mutual Casualty Com- 
panies have contributed financial and staff 
assistance to various national programs for 
traffic safety, not the least noteworthy of 
which is the “Operation Safety” program 
of the National Safety Council. 

Traffic Law Enforcement 

All authorities agree that there is still an 
important area of traffic law enforcement 
which remains relatively untouched, name- 
ly—pedestrian enforcement. There is much 
to be done here in light of the fact that 
pedestrian deaths account for nearly one- 
third of all traffic fatalities. 

To afford traffic judges and prosecutors 
an opportunity to become more familiar 
with the proper handling of traffic cases, 
the American Bar Association and the 
Northwestern University Traffic Institute 
have joined to conduct a series of confer- 
ences each year. During the year 1949, four 
regional traffic court judges’ and prosecu- 
tors’ conferences were sponsored. These 
were held at the New York School of Law, 
Northwestern School of Law and Yale Uni- 
versity School of Law. The Law School of 
the University of Montana sponsored a 
statewide conference for its judges and 
prosecutors during the year. As a further 
stimulus the American Bar Association con- 
tinues to grant awards to cities reporting 
the greatest improvement in traffic court 
practices and procedures. 
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Highway And Motor Engineering 

Highway engineering plays a most im- 
portant part in traffic safety. It is en- 
couraging to learn that the construction of 
three-lane highways, the most dangerous 
of all multi-lane highways, has been negli- 
gible during 1949, as compared to the con- 
struction of two-lane roadways and divided 
highways. There has been also continued 
increase in grade crossing elimination and 
a continued increase in the utilization of 
the principle of channelization of traffic on 
the highways. Automatic pedestrian sig- 
nals and marked crosswalks on city streets 
have proved effective in reducing pedes- 
trian fatalities in city areas. The growing 
use of one-way streets to facilitate the flow 
of urban traffic was again apparent in 
1949. Motor vehicle design has shown con- 
tinued improvement from the safety stand- 
point. Windshield areas are _ increased 
generally; wipers clear a larger area; hoods 
have been lowered to increase the driver's 
lower field visibility; electro-mechanical 
direction signals are being increasingly in- 
stalled. 


Conclusion 


Space does not permit a more detailed 
survey of the accomplishments of the thous- 
ands of men and women working under 
the inspiration and guidance of the Presi- 
dent’s Highway Safety Conference. While 
their accomplishments still fall far short 
of the ideal, the task is going forward un- 
ceasingly. They are entitled to the grati- 
tude of the nation, and in a very special 
way they are entitled to appreciation and 
encouragement from all of us who are 
working in the field of Casualty Insurance. 

Respectfully submitted, 
Frank X. Cull, Chairman 
Donald J. VanAlsburg 
Lester M. Caldwell 
William W. Chalmers 
Fletcher B. Coleman 
Hugh D. Combs 

Taylor H. Cox 

Virgil Q. Cox 

Glenn R. Dougherty 
William H. Freeman 
Cassius E. Gates 

John S. Hamilton, Jr. 
William D. Knight 
William A. Porteous, Jr. 
Chase M. Smith 

Mark Townsend, Jr. 
Morris Tyler 

Rupert G. Morse, Ex-Officio 
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Report Of The Home Office Counsel Committee 


HE Home Office Counsel Committee 

functions in an advisory capacity to 
the Executive Committee and its primary 
purpose is to vote its approval or disap- 
proval on applications for membership in 
the Association of lawyers employed full- 
time as home office personnel. Such appli- 
cations are referred to the Committee by 
the Secretary. After investigating the ap- 
plicant and gathering what information it 
can as to his position and duties, the Com- 
mittee then makes its recommendation to 
the Secretary for presentation to the Execu- 
tive Committee. 

The present Home Office Counsel Com- 
mittee was appointed by the President at 
the July 1949 convention. To date twelve 
applications have been processed and it is 
the majority opinion of the Committee 


that all twelve applicants are qualified for 
membership. 

From the information gleaned in the 
Committee’s investigations, it is evident 
that insurance attorneys of the highest 
calibre continue to be attracted to the Asso- 
ciation. 


Respectfully submitted, 
John R. Kitch, Chairman 
James T. Blalock 
Raymond N. Caverly 
Leslie P. Hemry 

Wilson C. Jainsen 
Franklin J. Marryott 
Henry W. Nichols 
Joseph R. Stewart 
Edward I. Taylor 
Warren C. Tucker 
Francis Van Orman 
Milton A. Albert, Ex-Officio 


Report Of Practice And Procedure Committee 


OR its work during the past year the 
Committee on Practice and Proced- 

ure prepared and presented at the 1949 
meeting of the Association at Bretton 
Woods, New Hampshire, a forum on the 
subject of Discovery Practice in the Federal 
Courts. Papers were read by Mr. L. Den- 
man Moody of Houston, Texas; Mr. Rob- 
ert P. Hobson of Louisville, Kentucky; 
and Mr. Laurent K. Varnum of Grand 
Rapids, Michigan. Mr. Wayne E. Stichter 
presided and Mr. Hubert S. Lipscomb 
acted as moderator. A lively discussion fol- 
lowed the reading of the papers, all of 
which are published in the January 1950 
issue of the Journal. 

Respectfully submitted, 

Lon Hocker, Jr., Chairman 

Floyd E. Thompson 

William E. Knepper 

Martin J. Dinkelspiel 

C. F. Merrell 


Douglas Hudson 

Paul F. Ahlers 

E. Dean Alexander 

J. Roy Dickie 

Walter P. Armstrong 
Joe C. Barrett 

Cody Fowler 

Ralph F. Lesemann 
William C. Fraser 
Richards Wesley Hannah 
W. H. Hoffstot, Jr. 
Samuel M. January 
William James Kearney, Jr. 
James W. Mehaffy 

Hayes Kennedy 

Nelson R. Kerr 

M. L. Landis 

John B. Martin 

Joseph P. Craugh 

James P. Allen, Jr. 
Emory A. Cantey 

Wayne E. Stichter, Ex-Officio 
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Report Of Reinsurance And Catastrophe Committee 


HE necessity of reinsurance as a finan- 

cial bulwark against the catastrophe 
of an American City suffering an atomic 
explosion is no longer a theory. It was 
tried and proven by the disaster that be- 
fell Texas City on April 16 and 17, 1947. 
True, it was not an atomic explosion, but 
the destruction and ruin that followed was 
no different than that at Hiroshima and 
Nagasaki. 

The destructive power of an atomic 
bomb results, in part, from an intermole- 
cular chain reaction after an initial detona- 
tion. The havoc at Texas city, likewise, be- 
gan with an initial detonation; the explo- 
sion in the hold of the S. S$. GRAND- 
CAMP. Pieces of the ship flying through 
the air resulted in the rupture, igniting 
and explosion of tanks filled with volatile 
fluids and gasses. Within a matter of min- 
utes the series of fires and explosions laid 
waste the entire dock area, including the 
huge Monsanto Chemical Plant, the tank 
farms and oil refineries. A second similar 
occurrence took place many hours later 
from an explosion in the hold of the S. S. 
HIGH FLYER. Some of the persons killed 
or injured and some of the damage to prop- 
erty resulted from the fire which spread 
from the S. S. HIGH FLYER. Both vessels 
were loaded with identical cargo. 

Twenty-four hours after the initial ex- 
plosion the insurance industry was con- 
fronted with losses resulting from 560 fa- 
talities, 988 personal injuries, and total or 
partial destruction of 90% of all structures 
within the City. Faced with this unprece- 
dented demand for the fulfilment of their 
policy obligations the insurance companies’ 
response and record is a lasting credit to 
the foresight and intelligent re-insurance 
program developed by the direct writing 
companies and the reinsurance companies. 

To alleviate the financial crisis of the 
catastrophe, trained insurance adjusters 
from many areas were hurriedly marshalled 
at Texas City. Within the week, thirty- 
seven (37) fire adjusters and numerous cas- 
ualty adjusters were working without rest. 
Temporary local offices were opened with 
experienced clerical personnel secured from 
the various companies’ offices in the south- 
west. Central offices at Galveston and 
Houston, staffed with experienced and able 
Home Office Claim Executives, were set 


insurance industry. Before a week had 
passed settlement drafts were being issued 
in Texas City to cover adjustments of prop- 
erty losses, compensation benefits, and no 
up to act as general clearing houses for the 
expense or effort was spared to furnish the 
best of medical treatment to injured work- 
men protected under compensation. The 
commendation of public officials, policy. 
holders and third-party beneficiaries amply 
attests that all losses were speedily and 
honorably paid. 

‘Taking immediate cognizance of its ob- 
ligation to determine the cause of the dis- 
aster, to the end that a repetition would 
be avoided, the industry initiated an imme. 
diate, and, as later proven, a thorough in- 
vestigation. The facts developed by the fire, 
casualty and marine investigators were col- 
lated. All reports, although independent. 
ly prepared, pointed to the negligence of 
the agents of the United States Govern- 
ment in the manufacturing, labeling, and 
transporting of Fertilizer Ammonium Ni- 
trate or FGAN (for brevity called fertiliz- 
er). While designated by the United States 
Government as a common fertilizer, the 
cargo in the holds of the S. S. GRAND- 
CAMP and S. S$. HIGH FLYER, was high- 
ly explosive under certain conditions. 

The Companies realized that litigation 
against the United States, under The Fed- 
eral Tort Claims Act, would involve large 
expense and require the unceasing labor of 
a considerable number of able negligence 
and insurance attorneys. To avoid a dupli- 
cation of work and expense, the interested 
insurers and the reinsurance companies 
agreed to consolidate their interests and 
operate as a unit in preparing and enforc- 
ing a subrogation action. Accordingly, the 
so-called “Big” and “Little Pools” were 
formed. The Big Pool’ is comprised of the 
fire and marine insurers along with cer- 
tain large underinsured corporate interests. 
The Little Pool is made up of the casualty 
insurers. The two pools then cooperated 
and functioned on an over-all basis as to 
expense and the assignment of designated 
phases of the subrogation litigation. The 
expense was borne on the basis of the 
proportionate financial involvement of the 
members of the two pools. 

To understand the magnitude of the lit- 
gation there were approximately 273 suits 
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by 8,485 persons or plaintiffs filed against 
the United States under the Federal Tort 
Claims Act and arising out of what is gen- 
erally referred to as the Texas City Dis- 
aster. The cases were consolidated under 
Rule of Civil Procedure No. 42 with ap- 
proval of the Court for hearing of issues 
common to all parties as to the negligence 
of the defendant, if any, to the plaintiffs 
under the Tert Claims Act. It developed 
that the plaintiffs were represented by ap- 
proximately one hundred different counsel. 
With the approval of the Court, counsel 
for the various plaintiffs agreed upon a 
Working Committee of seven attorneys to 
prosecute the consolidated suit. 

It required almost the entire time of the 
Working Committee for considerably over 
a year to adequately prepare the case for 
trial. One of the deposition trips required 
the seven members of the Working Com- 
mittee to be absent from the State of Texas 
for a period of ninety-one (91) days. On 
this particular phase of the litigation, cer- 
tain members of the Working Committee 
traveled as an advance contingent for the 
purpose of examining and screening thous- 
ands of documents. ‘This was done so that 
only pertinent information would be as- 
sembled and be at hand when the deposi- 
tions were later taken and exhibits placed 
in the record. The screening committee 
was always just one step ahead of the other 
group who were engaged in the actual ex- 
amination of witnesses and the placing in 
the record the necessary exhibits. 

That the case was hard-fought by the 
Government and by the attorneys for the 
insurance industry is demonstrated by the 


fact that it required over ninety (90) days ’ 


to present the evidence to the Trial Court. 
The record is enormous. The transcript 
consists of almost 20,000 pages and there 
are hundreds of exhibits. This, in itself, 
indicates that all sources of evidence bear- 
ing on the questions and issues before the 
Court had been thoroughly explored and 
all evidence produced that could be de- 
veloped. 

As an indication of the thoroughness and 
skill with which the subrogation action 
was prosecuted by the plaintiffs, is the 
Court’s findings that the eighty or more 
charges of negligence against the United 
States Government were substantially sup- 
ported and sustained by the evidence. The 
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Court specifically held that the record dis- 
closed, “blunders, mistakes and acts of neg- 
ligence both of omission and commission 
on the part of the defendant, its agents, 
servants and employees in deciding to be- 
gin the manufacture of this inherently dan- 
gerous fertilizer.” That, “from the begin- 
ning of its manufacture down to, and after, 
the day of the Texas City Disaster the rec- 
ord disclosed such desregard of, and lack 
of care for the safety of the public and of 
persons manufacturing, handling, trans- 
porting and using such fertilizer as to shock 
one. 

The Court further remarked that, “from 
the record one is not surprised by the 
Texas City Disaster, but that the surpris- 
ing thing was that there were not more 
of such disasters.” 

The findings of fact and conclusions of 
law entered in this case by Judge T. M. 
Keenerly, United States District Judge for 
the Southern District of Texas, amply dem- 
onstrates that the insurance industry ful- 
filled a required obligation in prosecuting 
and securing a judgment against the 
United States Government. This to the 
end that the rates of all policyholders 
would not be unjustifiably increased as the 
result of the millions of dollars of fire, cas- 
ualty and marine losses which resulted from 
the Texas City catastrophe. While the de- 
cision of the Trial Judge is forty-six (46) 
pages in length, it is urged that all mem- 
bers of this Association would be well re- 
paid in spending the time required to read 
it. 

The value of the American System of in- 
surance protection and the ability of the 
direct writing companies and the reinsur- 
ance companies to withstand catastrophic 
losses, even in the nature of atomic explo- 
sions, is now a matter of history from the 
records of its accomplishments in the Texas 
City disaster. 

Respectfully submitted, 
Chairman: Holly W. Fluty 
William B. Mendes 

Paul J. McGough 

Charles P. Butler 

J. B. Robertson 

David L. Tressler 

William F. Delaney, Jr. 
James T. Blalock 

Hector Kottgen 

Rupert G. Morse, Ex-Officio 





